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PREFACE 


THouGcH the tendency of modern legislation has been 
to curtail the powers of the unpaid magistracy of the 
country, and to entrust the administration of law and 
justice more to the trained and disciplined minds of 
qualified lawyers who are judges in the Courts of law, 
there is yet left to justices and magistrates a very 
extensive jurisdiction in many matters requiring con- 
siderable knowledge, experience, and sound judgment for 
the proper performance of the duties of the office. 

While justices are guided regarding the law to a 
large extent by their clerks, who, as a rule, have a 
special training for the purpose, it seems desirable that 
gentlemen who have such onerous duties to perform 
should have an opportunity of acquiring an intelligent 
idea of the work, and should be fitted in a general 
way to discharge their duties with satisfaction to the 
public and credit to themselves. With this view a 
considerable number of treatises have been prepared 
for the use of justices from time to time by Messrs. 
Boyd, Hutcheson, Tait, Blair, and Dr. Barclay, the 
latter, as revised in 1894 by Mr. Chisholm, in the 
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form of a Digest or Dictionary being the latest authoritat- 
ive guide on the subject. 

The present manual does not pretend to rival these 
treatises in their size and comprehensiveness, being 
designed as a handbook for the guidance of justices 
themselves, in small scope but embracing the topics 
with which they are most frequently called upon to 
deal. Though thus chiefly popular in character, it 
may in one respect not be without utility even to 
clerks to the justices and lawyers generally as 
embracing most of the subjects dealt with in Justice — 
of Peace Courts and the practice there, while at the — 
same time bringing down the law as embodied 
legislation and legal decision to the latest date. 

The Author has gratefully to acknowledge the v 
assistance he has received from Mr. Walter J. | 
advocate, who has kindly revised the proofs, v: 
authorities, and made many valuable suggestions. _ 


22 York Puaceg, 
Epinsurcu, May 1900. 
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CHAPTER I 
CONSTITUTION OF THE OFFICE 


THE office of Justice of the Peace was first instituted in 
Scotland by the Act 1587, c. 82, passed during the reign 
of James vI., which fixed the justice aires. The Act of 
1609, c. 7, re-enacted provisions for appointing justices, 
which was followed by the Acts 1617, c. 8, and 16338, 
ec. 26, ratifying the original statutes and defining the 
powers and duties of the justices. Cromwell, through 
his Council, in 1655 framed and issued certain instructions 
prescribing rules and regulations for justices and defining 
their powers and duties, which were adopted and enacted 
by the Act 1661, c. 38, and still form the general code 
which practically regulates the execution of the office of 
a justice of the peace in Scotland. As this Act is still 
the chief statute regulating the office of justice of the 
peace in Scotland, the leading provisions are given in 
the Appendix. 

By the 18th Article of the Treaty of Union the laws 
concerning the regulation of trade, customs, and excises 
in Scotland were declared to be the same in Scotland as 
in England. Following on this a new commission of 
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the peace was issued in 1707 for Scotland, which pro- 
vided that the justices appointed thereby should have 
the same powers in matters relating to customs and 
excise as are competent to justices of the peace in 
England. The Act 6 Anne, c. 6, invested justices of 
the peace in Scotland with “ whatever doth appertain to 
the office and work of a justice of the peace in England 
in relation to, and for the preservation of, the public 
peace: Provided, nevertheless, that in the sessions of the 
peace the methods of trial and judgments shall be accord- 
ing to the laws and customs of Scotland.” 

Justices of the peace may be appointed by three 
different methods—(1) by Act of Parliament, (2) by 
Royal Charter, or (3) by Royal Commission issuing 
direct from the sovereign. The two former methods 
generally provide for the appointment of persons who 
ex officio are justices of the peace. The provost or 
senior magistrate is by the charter of some of the 
burghs constituted a justice of the peace for the 
burgh. Certain officials are always included in every 
commission of the peace, such as members of the Privy 
Council, the judges of the Court of Session, the Lord 
Advocate, and the Solicitor-General. Other persons 
who ¢x officio hold office as justices during their tenure : 
of office are—(1) sheriffs; (2) the senior magistrate of : 
any populous place, who by 33 & 34 Vict. ce. 37 is ex 
officio a justice of the peace for the county in which — 
such place is situated, and if the place be partly situated 
in each of two or more counties he is a justice in each 
and all of the several counties in which the populous 
place is situated; (5) by sec. 10 (1) of the Local 
Government (Scotland) Act, 1889, the convener of the 

county; (4) by sec. 40 of the Local Government 


a. 
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(Scotland) Act, 1894, the chairman of a district com- 
mittee, and (5) the chairman of a parish council, unless a 
woman, or personally disqualified by any Act, are justices 
for the county in which the district or parish is situated. 


Commission.—The tenor of the commission at 
present used was drawn up at a conference of the 
judges in 1596 during the reign of Queen Elizabeth, 
and is as follows :— 


Victoria, by the grace of God, of the United Kingdom of Great 
Britain and Ireland, Queen, Defender of the Faith, to our most 
dear and faithful counsellors (the princes of the blood), the most 
reverend father in God, and our faithful counsellor, Archbishop of 
Canterbury, Primate and Metropolitan of all England, our beloved 
and faithful counsellor, our Chancellor of that part of our United 
Kingdom of Great Britain and Ireland (then are named the Arch- 
bishop of York, the Archbishop of Armagh, certain of the members 
of the Privy Council, the Lord Justice-General, Lord Justice-Clerk, 
and Commissioners of Justiciary for Scotland for the time being, 
the Lord President and Judges of the Court of Session for the time 
being, the Lord Advocate and Solicitor-General for Scotland. 
These are followed by the names of the gentlemen of the county): 


-Greeting—Know ye, that we have assigned you, jointly and severally, 


and every one of you, our justices, to keep our peace, in our county 
of , and to keep, and cause to be kept, all the 
ordinances and statutes for the good of our peace, and for the 
preservation of the same, and for the quiet rule and government 
of our people, made in all and singular their articles in our said 
county (as well within liberties as without), according to the force 
form, and effect of the same; and to chastise and punish all persons 
that offend against the form of those ordinances or statutes, or any 
one of them, in the aforesaid county, as it ought to be done, accord- 
ing to the form of those ordinances and statutes; and to cause to 
come before you, or any one of you, all those who, to any one or 
more of our people concerning their bodies, or the firing of their 
houses, have used threats, to find sufficient security for the peace, 
or their good behaviour towards us and our people ; and if they 
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refuse to find such security, then them in our prisons, until they 
find such security, to cause to be safely kept. We have also assigned 
you, and every two or more of you, of whom any one of you, the 
aforesaid (here the justices before named are again mentioned) we 
will shall be one, our justices, to inquire the truth more fully, 
according to the law and custom of the land, of all and all manner 
of felonies or capital crimes, poisonings, enchantments, sorceries, 
arts, magic, trespasses, forestallings, regratings, ingrossings, and 
extortions whatsoever, and of all and singular other crimes and 
offences, of which the justices of our peace may or ought lawfully 
to inquire, by whomsoever and after what manner soever, in the 
said county, done or perpetrated, or which shall happen to be there 
done or attempted. And also of all those who, in the aforesaid 
county, in companies, against our peace, in disturbance of our 
people, with armed force, have gone or rode, or hereafter shall pre- 
sume to go or ride; and also of all those who have there lain in 
wait, or hereafter shall presume to le in wait, to maim, or eut or 
kill our people; and also of all victuallers, and all and singular 
other persons who, in the abuse of weights or measures, or in 
selling victuals, against the form of the ordinances and statutes, or 
any one of them, therefor made, for the common benefit of our 
people, have offended, or attempted, or hereafter shall presume to 
offend or attempt; and also of all sheriffs, bailiffs, stewards, 
constables, keepers of gaols, and other officers, who, in the execution 
of their offices about the premises, or any of them, have unduly be- 
haved themselves, or hereafter shall presume to behave themselves 
unduly, or have been, or shall happen hereafter to be, careless, remiss, 
or negligent in our aforesaid county ; and of all and singular articles 
and circumstances, and all other things whatsoever that concern the 
premises, or any of them, by whomsoever, and after what manner _ 
soever, in our aforesaid county, done or perpetrated, or which here- 

after shall there happen to be done or attempted in what manner 
soever; and to inspect all indictments or libels whatsoever so before 

you, or any of you, taken or to be taken, or before others, late our | 
justices of the peace in the aforesaid county, made or taken, and : 
not yet determined ; and to make and continue processes thereupon 
against all and singular the persons so indicted or accused, or who 
before you hereafter shall happen to be indicted or accused, until 
they can be taken, surrender themselves, or be outlawed, or declared 
rebels; and to hear and determine all and singular the felonies, — 
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capital crimes, poisonings, enchantments, sorceries, arts, magic, 
trespasses, forestallings, regratings, ingrossings, extortions, unlawful 
assemblies, indictments aforesaid, and all and singular other the 
premises, according to the laws and statutes of the kingdom, as in 
the like cases it has been accustomed or ought to be done ; and the 
same offenders, and every one of them, for their offences, by fines, 
ransoms, amerciaments, forfeitures, and other means, as according 
to the law and custom: of the land, or form of the ordinances or 
statutes aforesaid, it has been accustomed, or ought to be done, to 
chastise and punish. Provided always, that if a case of difficulty 
upon the determination of any of the premises before you, or any 
two or more of you, shall happen to arise, then let judgment in 
nowise be given thereon before you, or any two or more of you, 
unless in the presence of one of our justices, or of one of our justices 
appointed to hold courts of circuit, in the aforesaid county. And, 
therefore, we command you and every one of you, that to keeping 
the peace, ordinances, statutes, and all and singular other the 
premises, you diligently apply yourselves ; and that at certain days 
and places, which you, or any such two or more of you (as is afore- 
said), shall appoint for these purposes, into the premises you make 
inquiries, and all and singular the premises hear, and determine 
and perform and fulfil them in the aforesaid form, doing therein 
what to justice appertains, according to the law and custom of the 
land, saving to us the amerciaments, and other things to us there- 
from belonging. And we command, by the tenor of these presents, 


our Sheriff of the said county of , that at certain 


days and places which you, or any such two or more of you (as is 
aforesaid), shall make known to him, he cause to come before you, 
or such two or more of you as aforesaid, so many, and such good 
and lawful men of his bailiwick (as well within liberties as without), 
by whom the truth of the matter in the premises shall be the better 
known and determined. We also command the keepers of the 
rolls of our peace in our county aforesaid to bring before you, at 
the days and places aforesaid, the writs, precepts, processes, and 
indictments aforesaid, that they may be inspected, and by a due 
course determined, as is aforesaid. In witness whereof, we have 
caused these our letters to be made patent.—Wrmrness ourself, at 
Westminster, the day of , in the 
year of our reign. 
(Signed by the Secretary of State for the time.) 
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To the commission is annexed the following oath :— 


Ye shall swear, that as justice of the peace in the county of 
, in all articles in the Queen’s commission to you 
directed, you shall do equal right to the poor and to the rich, after 
your cunning, wit, and power, and after the laws and customs of 
this realm and statutes thereof made : And ye shall not be of counsel 
with any person in any quarrel hanging before you: And that ye 
hold your sessions after the form of the statutes thereof made: And 
the issues, fines, and amerciaments which shall happen to be made, 
and all forfeitures which shall fall before you, you shall truly 
cause to be entered without any concealment or embezzling, and 
truly send them to the Queen’s Exchequer: Ye shall not let for 
gift or other cause, but well and truly ye shall do your office of 
justice of the peace in that behalf: And that you take nothing for 
your office of justice of the peace to be done, but of the Queen, 
and fees accustomed, and costs, limited by statute: And ye shall 
not direct, nor cause to be directed, any warrant by you to be made 
to the parties, but you shall direct them to the bailiffs of the said 
county, or other the Queen’s officers or ministers, or other indifferent 
persons, to do execution thereof. So help you God. 


Qualification. No property or other qualification 
is requisite for holding the office of a justice of the 
peace in Scotland. 


Disqualification. — By the Small Debt Act (6 
Geo. Iv. e. 48, s. 27), it is declared that no solicitor or ~ 
procurator in any inferior Court in Scotland, or the 
partner of any such person, shall, from and after the 
passing of this Act (1825), be capable to continue or be 
uw justice of the peace, or to act as such, in any county in 
Scotland during such time as such solicitor, procurator, 
or partner of any such person shall continue in the 
business or practice of solicitor or procurator in any 
inferior Court. It has been stated that this restriction 
does not affect the nomination of the person struck at, 
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but merely suspends his power of acting. While it may 
not nullify the nomination, it certainly disqualifies him 
from continuing to be a justice. Some doubt also 
exists as to whether the disqualification extends beyond 
justices acting under the Small Debt Act in which 
it was introduced, and as to whether it extends to 
solicitors who are justices for one county and practise 
in another. The words of the disqualification are, how- 
ever, very general, and may be held to cover both the 
exceptions referred to. This disqualification was so far 
modified by the Act 19 & 20 Vict. c. 48, which provides 
that justices ex officio who happen to be solicitors are 
permitted to act as justices on making a declaration not 
to practise in the Court of the justices. This, however, 
it will be observed, only applies to persons who are 
justices ex officio. 

By the Bankruptcy (England) Act, 1883 (46 & 47 
Vict. c. 52, s. 32), it is provided that when a person is 
adjudged bankrupt he shall be disqualified for being 
appointed or acting as a justice of the peace, and it is 
declared that the disqualification imposed by this section 
‘shall extend to all parts of the United Kingdom. In 
Greenhill+ Lord Kincairney says as to this section: “I 
think that the provision in the Act that the disqualifica- 
tions imposed shall extend to all parts of the United 
Kingdom means only this, that the disqualifications of an 
English bankrupt shall extend to Scotland and Ireland, but 
has no reference to a Scotch bankrupt . . . I apprehend 
that the effect of subsec. 3 of sec. 5 is that the disquali- 
fications imposed on account of bankruptcy are removed 
by a discharge from a competent Court.” The Act, how- 
ever, is not retrospective, but prevents anyone holding 

127 March 1890, quoted Dewar, p. 230. 
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or exercising the office after he is bankrupt.1 There 
are certain other disqualifications against justices acting 
in special circumstances, and it may be laid down as 
a general proposition that a justice ought not to act 
either ministerially or judicially in any matter in which 
he is personally interested. Thus he ought not to act 
as justice in an affidavit by a partner of his own firm 
to the resting owing of a debt due to the firm, or attest 
his son, partner, or near relative as a sufficient cautioner. 
There is no decision to such an effect, but general policy 
dictates that where a justice has a personal or material 
interest in any matter he ought not to act ministerially 
even. In Kerr? it was held that though an affidavit was 
sworn before a justice, whose wife was one of the credi- 
tors, the husband’s yus mariti being excluded, that did not 
invalidate the affidavit, but the interest there was not very 
direct, and no prudent man will run risks of that nature. 

The soundness of this view is illustrated by the fact 
that a justice, the Provost of Rutherglen, having fined and 
imprisoned a heritor for alleged removal of landmarks 
between him and other heritors, of whom the judge him- 
self was one, the Lords found that in this case he could 
not sit as judge, and that it was sufficient ground to make 
him liable for the damages for wrongous imprisonment.’ 

By statute, justices are expressly prohibited from 
acting in many matters wherein they are personally in- 
terested. Thus (1) under the Bread Act (6 & 7 Will. 1v. 
ce. 37, s. 15), no miller, mealman, or baker can act as 
a justice in matters relating thereto; (2) under the 
Army: Act, military officers are prohibited from acting 
as justices in billeting soldiers; (3) masters in the 


1 Thom. Magisira‘es of Aberdeen, 12 June 1854, 17 D. (H. L.) 11. 
28 February 1885, 12 R. 707. 3 Leitch, 27 July 1711, M. 13946. 
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trade or manufacture in which an offence is charged to 
have been committed are excluded from acting under the 
Combination Act (54 & 35 Vict. ec. 31, s. 22); (4) under 
the Factory Acts, the occupier of a factory or workshop, 
and the father, son, or brother of such occupier, are dis- 
qualified from acting as a member of a Court before which 
a proceeding is taken with reference to an offence under 
these Acts (41 & 42 Vict. c. 16,s. 89); (5) fishing pro- 
prietors are prohibited from acting as justices where they 
are pursuers or directly interested in prosecutions under 
the Salmon Fishing Act (9 Geo, Iv. c. 39, s. 12) and the 
Trout Fishing Act, but not otherwise as being merely 
proprietors (8 & 9 Vict. c. 26, s. 5); (6) brewers, malt- 
sters, distillers, or dealers in or retailers of ale, beer, 
spirits, wine, or other exciseable liquors, or who shall 
be in partnership with any such person, are prohibited 
from acting under the Licensing Act (9 Geo. Iv. c. 58). 
Also where such person is proprietor or tenant of the 
house or premises for which a certificate is applied for 
(s. 13). But a justice is not disqualified from sitting 
on the bench of justices for granting licences under 
‘sec. 13 by merely being the trustee on a sequestrated 
estate, part of which consisted of the business of a public- 
house. (7) No coalmaster or tenant of coal works 
can act as a justice under the Acts 39 Geo. I. c. 56, 
5 Geo. Iv. ce. 99, and other Acts for regtlating coal 
mines; (8) justices concerned in certain trades are 
prohibited from acting in excise matters with reference 
to these trades (15 Car. 11, 14 Geo. 11.). 

By the Justices of the Peace Act, 1867 (30 & 31 
Vict. c. 115), it is provided that “a justice of the peace 
shall not be incapable of acting as a justice at any 

1 Lundie, 18 R. 60. 
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Petty or Special or General or Quarter Sessions on 
the trial of an offence arising under an Act to be put 
in execution by a municipal corporation, or a local board 
of health, or improvement commissioners, or trustees, or 
any other local authority, by reason only of—(a) his 
being as one of several ratepayers, or as one of any 
other class of persons lable in common with the others 
to contribute to or to be benefited by any fund to the 
account of which the penalty payable in respect of such 
offence is directed to be carried or to which it will form 
part, or to contribute to any rate or expense in diminu- 
tion of which such penalty will go.” 


Acceptance of Office.—No formal acceptance of 
the office is necessary, but in order to be able to act the 
usual oaths must be taken. 

There is no obligation on any person named in a 
commission of the peace to accept the appointment. 
Any person not wishing to act may refrain from qualify- 
ing himself from discharging the duties of the office, by 
not appearing and taking the necessary oaths. If, how- 
ever, he accepts office and qualifies, he is bound to act. 


Oaths to be taken.—Justices are not entitled to 
act until they have qualified themselves by taking the 
special oath annexed to the commission, and also the 
other oaths required by law. These are the oaths pre- 
scribed by the Promissory Oaths Act, 1868, see. 2, the 
oath of allegiance, and sec. +, the judicial oath. These 
are as follows :— 


I, A. B., do swear that I will be faithful and bear true allegiance 
to Her Majesty Queen Victoria, her heirs and successors, according 
to law. So help me God. 
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The judicial oath, prescribed by the Promissory Oaths 
Act, 1868, is in these terms :— 

I, A. B., do swear that I will well and truly serve our Sovereign 
Lady Queen Victoria in the office of justice of the peace, and I will 
do right to all manner of people after the laws and usages of this 
realm, without fear or favour, affection or ill-will. So help me God. 

By sec. 11 of that Act every person for the time 
being by law permitted to make a solemn affirmation or 
declaration instead of taking an oath, may instead of 
taking such oath make a solemn affirmation in the form 
of the oath appended to the Act. w officio justices do 
not require to take oath on re-election (60 & 61 Vict. 
c. 20, 8. 1). 


Endurance of Office.—A commission of the peace 
subsists during the lifetime of the sovereign who issues 
it, and for six months after the decease of that sovereign, 
unless the successor sooner issues a new commission 
(1 Anne, ec. 8, s. 2). <A justice ea officio holds office as 
such only so long as he holds the office in virtue of 
which he is qualified, but he does not cease to be a 
justice through the expiry of the commission by the 
demise of the sovereign. 


Recall.—The Crown may at any time recall a com- 
mission of the peace, or new commissions may be issued 
as occasion requires. A person may thus be tacitly re- 
lieved of his office of justice by the omission of his name 
from the new commission. All legal acts of justice 
under existing commissions are valid until the publica- 
tion of the new commission. By the Elections (Scot- 
land) Corrupt and Illegal Practices Act, 1890,! s. 2, it is 

158 & 54 Vict. c. 55, s. 28 (3). 
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provided that where a person who is a justice of the 
peace is found by an election Court to have been guilty 
of any corrupt practice in reference to an election, 
whether he has obtained a certificate of indemnity or 
not, it shall be the duty of Her Majesty’s Advocate to 
report the case to the Lord High Chancellor of Great 
Britain, with such evidence as may have been given of 
such corrupt practice, and where any such person acts 
as a justice of the peace by virtue of his being or having 
been provost or chief magistrate of a burgh or convener 
of a county, the Lord High Chancellor shall have the 
same power to remove such person from being a justice 
of the peace as if he was named in a commission of the 
peace. This practically apples to all elections, parlia- 
mentary, county, town and parish councils, as well as 
school boards. 


Resignation.—There is no reason for supposing that 
a justice of the peace who wishes to be relieved of his 
office may not resign as freely as any other public 
servant. The resignation should, however, be duly in- 
timated to the clerk of the peace. 
1 Blair, 2. 


OHEPANIEM MTD RS MEME 
JURISDICTION 


Justices of the peace have powers and duties both 
administrative and ministerial, as well as judicial func- 
tions, both civil and criminal, all partly in virtue of 
common law or statute. Their administrative duties are 
mostly statutory, being chiefly administering the powers 
which the Legislature has conferred upon them in the 
conduct of the country’s affairs, such as taking the oath 
of soldiers, enlisting, supervising the billeting of them, 
granting licences to game dealers, pawnbrokers, publicans, 
and theatres, and the enforcement of the Educational 
Acts, etc., while their ministerial duties are partly at 
common law and partly under statute, such as taking 
affidavits, certifying cautioners, executing deeds by 
persons unable to write. The administrative duties 
being thus chiefly statutory must be performed in 
accordance with the special statute, and, as a general 
rule, within the limits of their territorial jurisdiction, 
while those ministerial in so far as statutory must in 
like manner be performed in accordance with the special 
statute, and in so far as by virtue of the common law 
within the limits which precedent and established law 
has set for such. In ministerial functions, such as 


taking affidavits and ratifications of married women, 
13 
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justices may act anywhere within Scotland,’ and even 
in England.” 


Civil Jurisdiction.—The extent of this is very 
limited at common law, and cannot be prorogated even of 
consent of parties.2 As Lord Gardenstone said in Boyd, 
M. 7617, “ The safe, sole, and, I think, the sound principle 
to determine the power of our justices of the peace is 
that they have no power or jurisdiction beyond what 
some law or statute has expressly committed to them,” 
a view which was endorsed by Lord Justice-Clerk Hope 
in Scott. The practical result now is, that save in so far 
as statute specially invokes the aid of justices in civil 
matters, they now exercise no jurisdiction in such, unless 
in Small Debt cases. 


Small Debt Jurisdiction.—By the Act 6 Geo. 1v. 
ce. 48, amended by 12 & 13 Vict. c. 34, justices have 
jurisdiction to hear, try, and determine causes and 
complaints concerning the recovery of debts or the 
making effectual any demand not exceeding £5. Their 
jurisdiction in cases of this nature is still taken advan- 
tage of to a considerable extent, and reference is made 
to the chapter on that head. 


Criminal Jurisdiction.—tThe jurisdiction of justices 
at common law is now confined to petty cases, breaches of 
the peace, minor assaults, petty thefts, ete.® In virtue of 
many statutes they exercise a jurisdiction in the manner 
and to the extent conferred upon them by these statutes.® 


1 Turnbull, 1828, 6 S. 676. 41856, 19 D. 119. 
2 Kerr, 1852, 14 D. 864. ° Macdonald, p. 259. 
3 Barclay, M. 761. 8 See ‘‘ Criminal Jurisdiction.” 
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Territorial Jurisdiction.— Their jurisdiction judi- 
cially in civil cases is limited to the places for which they 
are commissioned, and in criminal cases to (1) offences 
committed therein ; (2) crimes committed at sea (17 & 
18 Vict. c. 104, s. 531, and 18 & 19 Vict.c. 91,58. 
21); and (3) offences in reference to which jurisdiction 
is conferred upon the magistrates of the place of appre- 
hension by statute.! 


Declinature.—The jurisdiction of justices may be 
declined or disowned judicially on the same grounds and 
according to the same rules as other judges.? These are 
—(1) that the judge is a near relative of either or both 
of the parties (this is not only a disqualification for 
acting as a judge, but amounts to a prohibition against 
his so acting, and cannot be waived of consent); (2) that 
the judge or his near relative has an interest in the 
cause. This ground may be waived of consent if the 
interest be not material. 


Relationship.—ITf the judge be father, brother, son, 
father-in-law, brother-in-law, son-in-law, or uncle and 
nephew, he cannot act, but not if only uncle and nephew 
by affinity.2 Where the son of a litigant is married to 
the judge’s daughter, he cannot act,* but he may although 
judge and litigant be married to sisters.® The disquali- 
fication, when it applies, nullifies all the proceedings.® 

Where a person was charged with wilfully and 
maliciously destroying the cushion of a seat in a public 
library, “ the property or in the lawful possession of the 

1 Macdonald, p. 259. 4 Corbet Porterfield, 1821, 1S. 9. 


2 Blair, 72. 5 Binny, 1687, M. 3420. 
3 Erskine, 1787, M. 2418. 5 Ommaney, 1851, 13 D. 678, 
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trustees of the said library,” the magistrate who tried the 
case, and convicted the accused, was one of the trustees. 
The accused brought a suspension, when it was held by a 
full bench that the magistrate was not disqualified by 
interest from trying the case.1 On the other hand, in 
an appeal against a judgment of a Sheriff acquitting an 
accused of a contravention of one of the railway com- 
pany’s statutes by trespass, the case came before the 
Lord Justice-General, Lord Adam, and Lord Kinnear, 
the two latter of whom proponed a declinature, on the 
ground that they were shareholders in the Caledonian 
Railway Company. The accused was neither present 
nor represented, and the case was continued for hear- 
ing by a differently constituted bench, the Lord 
Justice-General observing that it was doubtful whether 
it would have been competent for the parties 
to waive the declinature by joint minute according 
to the practice generally competent in the civil 
Courts.” 


CouRTS AND OFFICIALS 


In Scotland the ordinary Courts of justices are called 
Common or Special Sessions, though sometimes inap- 
propriately Petty Sessions, which may be regarded as a 
Court of first instance in the larger towns. Justice of 
Peace Courts are generally held once a week, but in country 
towns only as business arises. The Quarter Sessions 
are held on the first Tuesday of March, May, and 
August, and the last Tuesday of October, with power to 
continue and adjourn the Quarter Sessions or Special 
Sessions from time to time (1661, c¢. 38). The Quarter 


1 Wildridge, 1897, 26 R. (J. C.) ° Caledonian Ry. Co., 1897, 24 
DH fe , R..(J. 0.) 48s 
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Sessions must be held on the statutory days, at the 
county town,' but may adjourn to any place therein, 
though such an adjournment can only be made to a day 
certain.2 The Minute of Adjournment should be sub- 
scribed by the quorum of justices in Petty Sessions, and 
by the chairman in Quarter Sessions. Three justices 
are stated in the Act 1661, c¢. 38, to be a quorum in 
Quarter Sessions, which was sustained in /ullerton, but 
later, two were held to be sufficient. One justice cannot 
act judicially at common law, but he may grant warrants 
to cite or apprehend unless the special statute founded 
on require otherwise, and, where he does so, he need not 
be one of the justices who try the case. 

The Court consists of the justices, the clerk, the 
fiscal, and constable. The justices, while sitting, are 
judges, and must act judicially and within their powers. 
in Quarter Sessions they appoint a chairman, who 
presides, but has only one vote, and not a casting or 
double vote. In cases of equality of votes either one of 
those present withdraws or declines to vote, or another 

- justice may be called in, failing which an appeal falls, 
or the matter under consideration is left unsettled as if 
there had been no proceeding before the Quarter Sessions. 
Though two justices form a quorum, it is very rare that 
Quarter Sessions are formed with so few,and it is not 
expedient that it should be so, otherwise the anomaly 
might arise of two justices sitting in Quarter Sessions 
reviewing their own judgments. There does not seem to 
be any legal disability in a justice sitting in Quarter 
Sessions on a review of a judgment in which he may 
have taken part, though there is such a manifest im- 
1 Barl of Home, 1741, M. 7602. ® 1714, M. 7635. 
2 Hall, 1777, M. 7622. 4 Reid, 1730, M. 7636, 
a 2 
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propriety that no person should hold the office who 
would act in such a manner. 


Clerk to the Justices.—The clerk to the 
justices of the peace is appointed by the Secretary of 
State (1686, c. 20). It is not necessary, but it is 
highly expedient, that he be a qualified lawyer of 
standing and experience. He may, and generally does, 
in large counties appoint a depute. In the absence of 
the clerk the justices may, however, themselves appoint 
a clerk to act ad interim. Both the clerk and his 
deputes must take the oaths to Government, as well as 
for the faithful performance of the duties of the office. 
Neither can practise in the Courts to which they are 
clerks (A. S. 6, 1783), and consent will not avoid the 
nullity or render the proceeding legal,’ and where they 
so act they may on complaint to the Court of Session be 
fined and suspended.? The principal clerk can be 
removed or suspended only by the Court of Session, but 
the deputes may be so dealt with by the principal clerk. 
The clerk of the peace acts as such to the justices 
both in their civil and criminal capacity, calls the 
meetings of the justices, attends their Courts both in 
Petty and Quarter Sessions, and generally performs the 
duties of clerk to the justices, whether they sit for 
licensing purposes in sessions, or as a Licensing Court 
Committee, or in any other competent capacity. He also 
attends to all processes before the Court, issues Small 
Debt summonses, and acts generally as clerk of Court, 
advising the justices as to the law on all matters coming 
before them, keeps the books and records of the justices, 
and makes the necessary entries therein. 

1 Smith, 5S. (68.), 848. 2 Sellar, 11 Feb. 1809, F. C. 
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By the 84th section of the Local Government 
(Seotland) Act it is provided that “the clerk of the 
peace in office at the passing of the Act shall so long as 
he holds office, but without any additional remuneration 
therefor, act as clerk of the County Council in so far as 
regards any business transferred by the Act from the 
justices of the peace assembled in General and Quarter 
Sessions to and vested in the County Council. Where so 
acting, the clerk of the peace shall act under the direction 
of the County Council. The matters so transferred relate 
to gas meters, explosive substances, weights and measures, 
habitual drunkards, wild birds, and the registration of 
rules of scientific societies under 6 & 7 Vict. c. 36.” 

The fees of the clerk are regulated by various 
statutes, among others by 5 Geo. Iv. ce. 96; 6 Geo. IV. 
©, 48; 9 Geo. Iv.c.58; 25 & 26 Vict.c. 35; 31 & 32 
Vict. c. 82; 39 & 40 Vict. c. 26; 39 & 40 Vict. c. 36. 


Fiscal.—The fiscal in the Justice of Peace Court 
is appointed by the justices, and may be dismissed by 


_ them when they consider it expedient.! Though the 


appointment is made ad vitam aut culpam, it is truly an 
appointment at pleasure, and it may be held as long as 
a different pleasure is not intimated. Lord President 
M‘Neill in Rose. He is subject to the control of the 
Lord Advocate and Crown counsel, and may be removed 
by the former. He prosecutes in the Justice of Peace 
Court, and usually gets the fees in prosecutions awarded 
to him, with the addition of a salary in certain cases. 
By the 30th section of the Summary Procedure Act, 
1864 (27 & 28 Vict. c. 53), it is provided that no 
procurator-fiscal prosecuting for the public interest 
1 Rose, 14 July 1853, 25 Jur. 535. 
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under statute shall be liable to pay a greater sum than 
£5 as damages in respect of any proceedings, unless the 
person prosecuting aver and prove malice and want of 
probable cause, and the party suing shall not get damages 
or repetition of penalty if the fiscal prove that he was 
guilty of the offence, and had not suffered punishment 
to a greater extent than is prescribed by the law. <A 
tender of £5 with the penalty if recovered and expenses 
to date of tender puts an end to such actions, unless 
founded on malice and want of probable cause. 


Constable.—The office of constable is of very 
ancient origin, but the first statute regulating the 
office in Scotland is James vi, 1617, C.S. “ Anent 
the Justices for keeping the King’s Majesties’ Peace and 
their Constable.” This was finally renewed and amended 
by the 38th Act of the first Parliament of Charles 11, 
1661. “Commission and Instructions to the Justices 
and Constables.” There are various grades of constables. 
The high constable, an annual office of State and of 
the Royal Household; chief constable, who may be 
either for a county or a burgh; special constable for 
special occasions or emergencies; high constables, a 
kind of honorary and onerous office, and ordinary 
constables for counties and burghs. The constables 
were formerly chosen by the justices of the peace at 
their Quarter Sessions for the counties, and in burghs by 
the magistrates, but are now appointed by the chief 
constable in counties and burghs, subject to the County 
Council and magistrates respectively. County constables 
attend the justices at their Courts, and by 44 & 45 Vict. 
ce. 33, s. 12, “all summonses, complaints, warrants, 
orders, or other process or prosecutions under the 
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Summary Jurisdiction Acts, at the instance of procurators- 
fiscal, parochial boards, or school boards may be served 
and executed by police constables within the county, 
burgh, or police district in which the persons upon whom 
the same are to be served reside or may be found.” 

The justices still, however, appoint a certain number 
of constables for the performance of duties, both civil 
and criminal, and to whom an oath is administered for 
the proper performance of the duties of their office by a 
justice. These constables, or one or more of them, 
attend the justices at all their Courts, and one of them 
usually acts as officer of Court, or “Crier” as he is 
commonly called. 


PA RTE 
POWERS AND DUTIES OF JUSTICES 


—>—— 
CHAPTER I 


THESE may conveniently be treated of under the heads 
of (1) Ministerial or Administrative, and (2) Judicial. 


1. MINISTERIAL OR ADMINISTRATIVE 


By sec. 11 of the Local Government (Scotland) Act, 
1889, 52 & 53 Vict. c 50, it is provided that there 
shall be transferred to and vested in the County Council 
of each county, “the administrative powers and duties 
of the justices of the peace of the county in General or 
Special or Quarter Sessions assembled in respect of the 
several matters following, namely: (1) the execution 
as local authority of the Acts relating to gas meters, 
to explosive substances, to weights and measures, to 
habitual drunkards, and to wild birds; (2) the appoint- 
ment of visitors of public, private, or district lunatic 
asylums; and (3) the registration of rules of scientific 
societies under the Act of the session of the sixth and 
seventh years of the reign of Her present Majesty, 


chapter thirty-six. 
22 
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“ All powers and duties of the justice of the peace not 
transferred by this Act to the County Council shall be 
reserved to and transacted by such justices in the same 
manner, so far as circumstances admit, as if this Act had 
not passed.” 

It will be observed (1) that it is only the administra- 
tive powers and duties of justices that are transferred to 
County Councils, and consequently any judicial proceed- 
ings or acts which were competent before justices prior 
to that Act may still competently be brought; and (2) 
that it is only the administrative powers and duties that 
are performed in General or Special or Quarter Sessions that 
are transferred. Whatever duties therefore which do 
not fall to be performed in General or Special or Quarter 
Sessions by justices will still be performed by them, 
and among these is the duty of a justice granting an 
order for the release of a habitual drunkard, on the 
written application of a licensee of the retreat, as well 
as the right to regulate the rates for ferries along with 
the County Council. The Local Authority under the 
Inebriates Acts, 1879 and 1888, is the County Council 
(61 & 62 Vict. c. 60, s. 13). 


Taking Affidavits An affidavit is an ex parte 
statement made by a person before another person 
having authority to administer oaths, and committed to 
writing. This is one of the most important ministerial 
duties which a justice of the peace discharges, and is prob- 
ably the one which he is most frequently called upon to 
perform. The affidavit is usually in the following form :-— 


At the day of , One thousand eight 
hundred and ninety-nine years, in presence of A. B., of C., one of 
Her Majesty’s Justices of the Peace for the county of 
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compeared D. E. (design him) who, being solemnly sworn, depones 
that (insert the facts). All which is truth, as he (or as the de- 
ponent) shall answer to God. 


(Signed) D. E. 
(Segned) <A. B., J.P. 

An affidavit ought to set forth all the particulars 
specified in this form, 7.e. the place and date of deposi- 
tion, the correct name and designation of the justice, 
the correct name and designation of the person depon- 
ing; that he appeared before the justice at the said time 
and place; that he was sworn or put on oath—-what he 
did depone; and that the deponent swears that that is 
true. Though a justice be appointed for a burgh or a 
county, he may take an affidavit beyond the limits of 
the place to which his commission applies! A justice 
of the peace for Scotland may take an affidavit in Eng- 
land ;* and so in like manner an English or an Irish 
justice may act in Scotland’ In Place,* the Court held 
“that a creditor’s affidavit taken in a foreign country, 
and a long while previous to the application for the medi- 
tatione fuge warrant, was not a sufficient gromie for 
the apprehension of the debtor.” 

The affidavit must be signed by the deponent and the 
justice, who ought to add the letters J.P. after his 
signature. If there be more than one page, each page 
should also be signed by both, and any account, doequet, 
or deed referred to in the affidavit. Where a person 
cannot write, or the signature is illegible, it is sufficient 
that the justice has subscribed for him.° 

The affidavit ought to be free from marginal additions, 


1 Turnbull, 1828, 6 8. 676. 42 July 1814, F.C. 
2 Kerr, 1852, 14 D. 864; affd. 5 Puul v. Gibson, 1834, 12 8, 431; 
1 Macq. 736. affd. W. & S. 462; Perryman, 
3 Taylor, 1822, 1 S. App. Cases, 1852, 14 D, 508. 
254, 
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erasures, and interlineations, as, unless duly authenticated, 
the presumption being in that case that they are ex post 
facto. Where the amount of the debt was written on 
an erasure, the affidavit was held bad.t Where a 
marginal addition was unsigned by the justice, it was 
held not to be part of the affidavit.2 Where the amount 
of the debt was scored out, and the sum corresponding 
to that in an account annexed inserted in the hand- 
writing of the justice, the affidavit was upheld;* and 
where an affidavit had been rectified by order of the 
Sheriff, the rectification being only initialled by the 
creditor and the justice, it was sustained When the 
meaning of an oath is otherwise distinct, a mere clerical 
blunder or omission will not invalidate it, and the filling 
up of immaterial blanks in printed affidavits in such 
circumstances will not be fatal.’ 

The words “who being solemnly sworn, depones,” are 
known as the jurat, and must be true—that is, the 
deponent must appear and be actually put on oath or 
sworn, otherwise the affidavit is invalid. Although the 
- proper course is to put the deponent on oath, so that he 
may swear “as I shall answer to God,” it appears that 
an appeal to the Deity is not absolutely necessary if the 
words “I swear” be used. This was held in Avzthen, 
1890, not reported, but noticed in Journal of Juris- 
prudence, vol. xxxiv. p. 617. In that case the First 
Division (Lord President Inglis) held Soe reading 


hand by, the deponent, and (3) the aH6 of the words 


Vy White, 1846, 9 D. 283. 5 Taylor, 1848, 10 D. 967; Hair, 

2 Mackersey, 1829, 7 S. 656; 1830, 8S. 671; Foulds, 1851, 13 D. 
Miller, 1848, 10 D. 1419. 1357. 

3 Dyce, 1846, 9 D. 310. 6 Blair, 1889, 16 R. 325. See 


4 Dow, 1875, 2R. 459, Wylie, 1884, 11 R, 968, 
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“JT swear that this statement is true,” are sufficient 
formalities to render an affidavit valid. When a person 
objects to be sworn on the ground that he has no reli- 
gious belief, or that the taking of an oath is contrary to 
his religious belief, he may make his solemn affirmation, 
instead of taking an oath, in all places and for all pur- 
poses where an oath is required by law, which has the 
same effect as if he had taken the oath (51 & 52 Vict. 
ce. 46,8. 1). The form of affirmation is as follows :— 
Teast os. OF , do solemnly and sincerely affirm that 
(insert statement of the facts affirmed ; and thereafter, in place of 
the jurat, follow these words). Affirmed at (specifying the place), 
this day of 189 (specifying the date) before me 
(name and designation of justice, magistrate, or judge ordinary, 


with signatures of deponent and justice, etc.) (51 & 52 Viet. c. 46, 
s. 4), 


Unnecessary Oaths.— By 5 & 6 Will. tv. ce, 62, 
s. 13, it is not lawful for any justice of the peace or 
other person “to administer, or cause or allow to be 
administered, or to receive or cause or allow to be 
received any oath, affidavit, or solemn affirmation touch- 
ing any matter or thing whereof such justice or other 
person hath not jurisdiction or cognisance by some 
statute in force at the time being,’ provided always 
that nothing herein contained shall be construed to 
extend to any oath, affidavit, or solemn affirmation before 
any justice in any matter or thing touching the pre- 
servation of the peace, or the prosecution, trial, or 
punishment of offences, or touching any proceedings 
before either of the Houses of Parliament, or any Com- 
mittee thereof respectively, nor to any oath, affidavit, or 
affirmation which may be required by the laws of any 
foreign country to give validity to instruments in writing — 
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designed to be used in such foreign countries respectively. 
By 6 & 7 Vict. c. 43 it is provided that nothing in this 
Act shall prevent the taking of oaths by married women 
in judicial ratifications “as the same might by the law 
and practice of Scotland have heretofore been taken.” 


Unlawful Oaths.—By the 37th Geo. m1. ¢. 123 it 
is enacted “That any person or persons who shall, in 
any manner or form whatsoever, administer, or cause to 
be administered, or be aiding or assisting at, or present 
at, or consenting to, the administration or taking of any 
unlawful oath or engagement, purporting or intended to 
bind the person taking the same to engage in any 
mutinous or seditious purpose, or to disturb the public 
peace, or to be of any association, society, or confederacy 
formed for any such purpose, or to obey the orders or 
commands of any committee or body of men not lawfully 
constituted, or of any leader or commander, or other 
person not having authority by law for that purpose, or 
not to inform or give evidence against any associate, 
confederate, or other person; or not to reveal or dis- 
cover any unlawful combination or confederacy ; or not 
to reveal or discover any illegal act done or to be done ; 
or not to reveal or discover any legal oath or engagement 
which may have been administered or tendered to, or taken 
by such person or persons, or to or by any other person or 
persons, or the import of such oath or engagement, shall, 
on conviction, be adjudged guilty of felony, and be trans- 
ported for any term not exceeding seven years; and 
every person who shall take any such oath or engage- 
ment, not being compelled thereto, shall, on conviction, 
be adjudged guilty of felony, and transported for any 
term not exceeding seven years.” 
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By the 52nd Geo. 111. ec. 104, s. 1, it is enacted “ That 
every person who shall, in any manner or form whatso- 
ever, administer, or cause to be administered, or be aiding 
or assisting at the administering of any oath or engage- 
ment purporting or intending to bind the person taking 
the same to commit any treason or murder, or any felony 
punishable by law with death, he shall, on conviction, 
be adjudged guilty of felony, without benefit of clergy; 
and that every person who shall take any such oath or 
engagement, not being compelled thereto, shall, on con- 
viction, be transported for life, or for such term of years 
as the Court shall adjudge.” 

By 20 & 21 Vict.c. 3, 27 & 28 Vict. c. 47, penal 
servitude is substituted for transportation. Compulsion 
does not justify the offence unless within four days under 
the first Act and fourteen days under the latter the 
person swear the facts to a justice of the peace, Privy 
Councillor, Secretary of State, or if a sailor or soldier in 
Government service to his commanding officer. By the 
52nd Geo. 1. ce. 104, as amended by 7 Will. Iv., 1 Vict. 
ce. 91, 20 & 21 Vict.c. 3, 27 & 28 Vict. c. 47, if the oath 
be to commit treason, murder, or any capital crime, the 
punishment is penal servitude for life, or not less than 
fifteen years, or imprisonment not exceeding three years, 
with or without hard labour and solitary confinement, 
the latter not to exceed one month at a time, or three 
months in each year.t 


Certifying Cautioners.— Among the duties which 
justices are called on to perform is that of certifying the 
sufficiency of cautioners. This is a very responsible duty, 
and should not be carelessly performed. Where justices 

1 Alison, 590; Macdonald, 235, 
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do this officially, they, as a rule, are not liable unless 
where the attestation is palpably false, or where by gross 
carelessness they have certified sufficiency where ordinary 
inquiry would have prevented them doing so. Justices 
ought, however, to exercise great caution in signing such 
certificates, as they may be subjected to much trouble if 
not expense and pecuniary liability through doing so 
carelessly.! : 


Subscribing Deeds by Persons unable to 
Write.—By the Conveyancing (Scotland) Act, 1874 
(57 & 38 Vict. c. 94, s. 41), it is provided that “ without 
prejudice to the present law and practice, any deed, 
instrument, or writing, whether relating to land or not, 
may, after having been read over to the grantor, be 
validly executed on behalf of such grantor, who, from 
any cause, whether permanent or temporary, is unable to 
write, by one notary public or justice of the peace sub- 
scribing the same for him in his presence and by his 
authority, without the ceremony of touching the pen, 
_ all before two witnesses, and the docquet thereto shall 
set forth that the grantor of the deed authorised the 
execution thereof, and that the same had been read over 
to him in presence of the witnesses. Such docquet may 
be in the form set forth in Schedule I. hereto annexed, 
or in any words to the like effect.” 

The docquet should be in the form prescribed by 
Schedule I. of the Act, which is as follows :— 


By authority of the above named and designed A. B., who de- 
clares that he cannot write, on account of sickness and bodily weak- 
ness (or never having been taught, or otherwise as the case may be), 


1 Simpson, 1860, 22 D. 679. 
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I, C. D. (design him), notary public (or justice of the peace) for the 
county of (name it), or as regards wills or other testamentary 
writings executed by a parish minister as notary publie in his own 
parish, minister of the parish of (name it), subscribe these presents 
for him, he having authorised me for that purpose, and the same 
having been previously read over to him, all in the presence of 
the witnesses before named and designed, who subseribe this 
docquet in testimony of their having heard (or seen) authority 
given to me as aforesaid, and heard these presents read oyer to the 
said A. B. 
(Signed) <A. B., Notary Public (or Justice of the 
Peace or Parish Minister), 

KE. F., Witness. 

G. H., Witness. 


Certain requisites are necessary for a valid deed—(1) 
the person authorising the subscription must be of 
sound mind—capable of understanding what is being 
done, and under no legal disqualification; and (2) the 
purpose of the deed must be lawful. As regards deeds 
executed by a justice for a person, the following are the 
requisites: (1) the deed must be read over to the person 
authorising before subscription of the same, and if the 
person be deaf, this must not only be done, but the 
grantor should also read over the deed aloud if practic- 
able; (2) the justice should inquire if the grantor is 
able to write, and if not, inquire the cause, on ascertain- 
ing which he asks authority to subseribe on his behalf; 
(3) these requisites must be done in presence of two- 
witnesses, who ought to be named and designed in the | 
testing clause of ‘the deed ; (4) the justice omy each 


deed himself; (6) the justice writes the doequ 
scribed by the Act in his own hand, adding jus 
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the peace for ; (7) the witnesses must 
sign the docquet. 

By sec. 38 of 37 & 38 Vict. c. 94 it is provided that 
“Tt shall be no objection to the probative character of 
a deed, instrument, or writing, whether relating to land 
or not, that the writer or printer is not named or de- 
signed, or that the number of pages is not specified, or 
that the witnesses are not named or designed in the 
body of such deed, instrument, or writing, or in the test- 
ing clause thereof, provided that where the witnesses are 
not so named and designed their designations shall be 
appended to or follow their subscriptions; and such 
designations may be so appended or added at any time 
before the deed, instrument, or writing shall have been 
recorded in any register for preservation, or shall have 
been founded on in any Court, and need not be written 
by the witnesses themselves.” 

By clause 39 it is further provided that “ No deed, 
instrument, or writing subscribed by the grantor or 
maker thereof, and bearing to be attested by two wit- 
- nesses subscribing, and whether relating to land or not, 
shall be deemed invalid or denied effect according to its 
legal import because of any formality of execution, but 
the burden of proving that such deed, instrument, or 
writing so attested was subscribed by the grantor or 
maker thereof, and by the witnesses by whom such deed, 
instrument, or writing bears to be attested, shall lie 
upon the party using or upholding the same, and such 
proof may be led in any action or proceeding in which 
such deed, instrument, or writing is founded on or ob- 
jected to, or in a special application to the Court of 
Session, or to the Sheriff within whose jurisdiction the 
defender in any such application resides, to have it 
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declared that such deed, instrument, or writing was 
subscribed by such grantor or maker and witnesses.” 
The witnesses may be male or female (31 & 52 Vict. 
e. 101, s. 139), if above fourteen and under no legal 
incapacity. They ought to know the person, hear or 
see the authority given, and see the subscription. 


Dying Deposition.—Justices are liable to be called 
upon to take the deposition on oath of persons thought 
to be dying who might be witnesses at a trial. This 
may be done on behalf of the public prosecutor or the 
accused, even though deponent be a particeps eriminis, 
and whether he be the person injured or not.2 The 
justice takes the deposition on oath in writing, reads it 
over to deponent, who signs if able, and if not this is 
stated and the reason, after which the justice signs 
himself. 

1 Rae, 1888, 2 White, 62. 2 Stwart, 1838, 2 Irv. 166. 
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Anatomy Acts.—The petition for the licence granted by 
a Secretary of State to practise anatomy requires to be 
countersigned by two justices of the peace acting for the 
county, eity, burgh, or place wherein the party practising 
resides, certifying that to their knowledge or belief such 
party so applying is about to carry on the practice of 
' anatomy (2 & 3 Will. 1v.c. 75; 34 & 35 Vict. c. 16). 


Army Acts—Billeting of Soldiers—The quartering 
of soldiers is first mentioned in the Act of Convention, 
- 1667, confirmed by the Act, 1681,¢. 3. The Annual 
Mutiny Act for many years declared that “it shall be 
lawful for constables to billet officers and soldiers in Scot- 
land according to the provisions of the laws in force in 
Scotland at the time of its union with England.” The 
Army (Annual) Act, 1892 (55 & 56 Vict. c. 2), con- 
tinues for the year the provisions of the Army Act, 
1881 (44 & 45 Vict. c. 58). The Act of 1881, by 
sec. 102 suspends, during its continuance in force, so 
much of any law (viz. 3 Chas. 1. c. 1; 31 Chas. uc. 1; 
6 Anne 1, ec. 141) as prohibits, restricts, or regulates 
the quartering or billeting of officers and soldiers on 
any inhabitant of the realm without his consent, so 
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far as such quartering or billeting is authorised by 
the Act. 

The following are the principal provisions of the 
Army Act, 1881, as to billeting :—(1) An annual list of 
victualling houses liable to billets is to be made out by 
the police authority for any place, and kept at some 
convenient place open for inspection at all reasonable 
times by persons interested; and any person who feels 
aggrieved, either by being entered in such list or by 
being entered to receive an undue proportion of soldiers, 
etc., may complain to a Court of summary jurisdiction, 
and the Court, after such notice as the Court thinks 
necessary, may order the list to be amended as the Court 
thinks just (s. 107). This list merely fixes the pro- 
portion in which billets are to be distributed among 
victualling house keepers, and is not conclusive as to the 
number of military men such keeper may require to 
accommodate.t (2) If the keeper of a victualling house 
feels aggrieved by having an undue proportion of officers, 
soldiers, or horses billeted on him, he may apply to a 
justice of the peace, or, if the billets have been made out 
by a justice, may complain to a Court of summary 
jurisdiction ; and the justice or Court may order such 
of the officers, etc., as may seem just, to be billeted else- 
where (s. 108 (3)). (8) Victualling houses include all 
inns, hotels, livery stables, or alehouses; also “the 
houses of sellers of wine by retail, whether British or 
foreign, to be drunk in their own houses or places there- 
unto belonging”; and all houses or persons selling 
brandy, spirits, strong waters, cider, or metheglin by 
retail (s. 104 (1)). (4) Every constable in charge 
at any place in the route issued to the commanding 

1 Sharratt, 1892, L. R. 2, Q. B. 479. ’ 
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officer, or any portion of the regular forces, must, on the 
demand of such officer, or of any officer or soldier 
authorised by him, and on production of such route, 
billet on the occupiers of victualling houses and other 
premises specified in the Act as victualling houses in 
that place such number of officers, soldiers, and horses 
as are mentioned in the route and stated to require 
quarters (s. 103 (1)). The route is issued under 
the authority of Her Majesty, and is signed by such 
officer as the Commander-in-Chief may from time to 
time order in that behalf (s. 103 (2)). (5) A constable 
shall observe the directions given to him for the due 
execution of the Act by the police authority; and the 
police authority, or any member thereof, and every justice 
of the peace may if it seem necessary and in the absence 
of a constable shall themselves or himself exercise the 
powers and perform the duties vested in or imposed 
on a constable (s. 120 (iv.)). (6) A constable having 
authority in a place mentioned in the route may act for 
the purposes of billeting in any locality within one mile 
‘from such place, unless some constable of such locality 
is present, and undertakes to billet the due proportion 
of officers, etc. (s. 108 (4)). (7) A justice of the peace, 
on the request of an officer or non-commissioned officer 
authorised to demand billets, may vary a route by adding 
any place or omitting any place, and also may direct 
billets to be given above one mile from a place mentioned 
in the route (s. 108 (6)). (8) A justice of the peace 
may require a constable to give an account in writing of 
the number of officers, soldiers, and horses billeted by 
such constable, together with the names of the keepers 
of victualling houses on whom such officers, soldiers, and 
horses are billeted,and the locality of such victualling houses 
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(s. 109 (7)). (9) No officer or soldier is to be billeted 
in any private house; in any canteen held or occupied 
under State authority; in the house of any distiller kept 
for distilling brandy and strong waters, “so as such 
distiller does not permit tippling in such house”; in the 
house of any shopkeeper “whose principal dealing is 
more in other goods and merchandise than in brandy and | 
strong waters, “so as such shopkeeper does not permit 
tippling in such house”; in the house of a person 
licensed only to sell beer or cider not to be consumed 
on the premises; or in the house of residence of any 
foreign consul duly accredited as such (s. 104 (2)). 
(10) If the keeper of a victualling house, on account of 
his house being full, or otherwise, provides the requisite 
accommodation in the immediate neighbourhood, this 
is sufficient (s. 106 (2)). (11) For an officer, lodging 
and attendance are to be furnished; for a soldier, lodging, 
attendance, and food; and for a horse, stable room and 
forage (s. 106 (1)). Detailed regulations as to these are 
set forth in the Second Schedule to the Act. The prices 
to be paid are those “for the time being authorised in 
this behalf by Parhament” (s. 106 (3)), and where the 
officer or soldier remains more than four days, he must, 
“at least once in every four days, pay the just demands ” 
of the keeper of the victualling house; and if, by reason 
of a sudden order to march, or otherwise, he is unable to 
do so, he must before he departs adjust with the keeper 
of the house an account of what is due, sign the same, 
and forthwith transmit it to a Secretary of State (s. 106 
(4) (5)). (12) If a constable billets any officers, ete., 
on anyone not liable to billets without the consent of | 
such person; or receives, demands, or agrees for any 
money or reward to relieve a person from being e 
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in the list as liable to billets, or from his liability to 
billets or any part thereof; or billets on anyone without 
his consent any officer, ete., not entitled to be billeted ; 
or neglects or refuses after sufficient notice to give 
billets,—he is liable on summary conviction to a fine of 
not less than 40s. and not exceeding £10 (s. 109). 
(13) If a keeper of a victualling house refuses or 
neglects to furnish accommodation, or gives or agrees to 
give money or reward to a constable to relieve him 
from being entered in the said list as liable, or to relieve 
him from his liability to billets or part thereof; or gives 
or agrees to give any money or reward to any officer, 
etc., billeted on him, in leu of furnishing accommodation, 
he is on summary conviction liable to a fine of not less 
than 40s. and not exceeding £5 (s. 110). 
No person holding a military office or commission shall 
be concerned directly or indirectly, either as a justice or 
a constable, in billeting or appointing quarters for any 
officer, soldier, or horse of the corps under his immediate 
command. 


Enlisting.—The Army Act, 1881 (44 & 45 Vict. 
ce. 58), secs. 76-101 enact the existing regulations for 
enlisting for military service in the regular army. When 
a man desires to enlist for twelve years, he is supplied 
with the contract of the service and the requirements of 
attestation, with a direction to appear before a justice 
of the peace. If he appears before the justice, and 
assents to be enlisted, the justice being satisfied that 
the recruit is not under the influence of liquor, cautions 
him not to give false answers, records his answers to the 
questions in the attestation paper, requires him to sign 
the attestation, and administers the oath of allegiance. 
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The man is then enlisted as a soldier, but may be dis- 
charged within three months on payment of £10. If, 
after receiving the attestation paper, the man does not 
appear before a justice, or if, so appearing, be does not 
consent to join the service, no further proceedings are 
taken (ss. 80, 81). If an apprentice, who has, when 
under sixteen years of age, become bound for at least 
four years by a regular indenture, enlists before he is 
twenty-one, his master may claim him, provided the | 
master, within one month after the apprentice has left 
his service, takes an oath before a justice of the peace, 
and obtains from a Court of summary jurisdiction (within 
the jurisdiction of which the apprentice is) an order on 
the officer under whose command the apprentice is, for 
his delivery to the master (s. 96). 


Impressment of Carriages.—The Army Act, 1881 
(44 & 45 Vict. c. 58), makes provisions (Part IIl. 
ss. 112—118) for the impressment of carriages, animals, 
and drivers for military purposes. The justices of the 
peace having jurisdiction in the place mentioned in the 
route are, on the demand of the officer authorised, re- 
quired to issue warrants for the supply of carriages, ete., 
for regimental baggage and stores on the march of a 
route defined, and which are executed by the con 
The carriages, etc., are to be paid for and penalties ] 
vided for failure. > a 


Vict. c. 43 power is given to two justices” 
military officers in command of the for 
application of a commissioned officer in 
1 Manual Military Law. 


DUTIES UNDER STATUTE 39 


authorised forces, to close for forty-eight hours any right 
of way and for not longer than twelve hours any county, 
main, or parish road under certain restrictions. 


Militia.—Militiamen are enlisted and attested under 
similar regulations to those applicable to the regular 
forces, and justices have the same duties to perform as 
to attestation, ete., as the following sections of the Army 
Act are incorporated in the Military Act of 1892 :— 
80, relating to the mode of enlistment and attestation ; 
96, claim of masters to apprentices; 98, fined for un- 
lawful recruiting; 99, punishment of recruits for false 
answers ; 100, validity of attestation and enlistment or 
re-engagement; and so much of 163 as relates to an 
attestation paper, or a copy thereof or declaration being 
evidence. 

Whenever an order for the embodiment of the militia 
is in force, the order for this may embrace an order for 
the provision of carriages, animals, and vessels on behalf 
of the Crown for which a justice of the peace shall issue 
’ a warrant.} 


Chimney Sweepers.—Chimney sweepers are regu- 
lated by 3 & 4 Vict. c. 85, as amended by 27 & 28 
Vict. c. 37. 

No person under sixteen can be apprenticed. 

No person under twenty-one is allowed to enter a 
chimney or flue to clean same or extinguish fire, and 
sweeps are not allowed to take assistants to houses to 
sweep under sixteen. Persons under ten are not allowed 
to assist outside sweeps’ place of business. 

Persons contravening are liable in penalties recover- 

1 Sec. 115, Army Act, Manual Military Law. 
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able before two justices, who, in the case of those appren- 
ticed illegally, may discharge such apprentices. 


this Act (34 & 35 Vict. c 56,8. 2), 
it is provided that any Court of summary jurisdiction 
may take cognisance of a complaint that a dog is danger- 
ous and not kept under proper control, and if it appears 
to the Court having cognisance of such complaint that 
such dog is dangerous, the Court may make an order in | 
a summary way directing the dog to be kept by the owner 
under proper control or destroyed. The procedure on 
obtaining this order is civil, not criminal, and no offence 
can be committed until the order when granted has been 
. disobeyed.t 


Factory Acts.—A justice of the peace may on an 
application ex parte by an inspector under the Factory 
Acts, and on receiving evidence that the use of any 
machine in a factory (as defined in the Acts) involves 
imminent danger to life, make an interim order pro- 
hibiting either absolutely or subject to conditions the 
use of the machine until the earliest opportunity for 
hearing and determining a formal complaint (1895 Act, 
ss. 4, 23 (1) (x.)). The Court of summary jurisdiction 
under these Acts is the Sheriff Court. 


Ferries.—Justices of the peace along with the 
County Council have a statutory right to supervise ferries, 
regulate the rates thereat, and enforce the obligations of 
the grantor with reference thereto. These are to pro- 
vide suitable boats and experienced ferrymen in sufficient 
numbers, and to transport passengers and luggage, and _ 

1 White, 1897, 24 R. (J. C.) 90. 
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if such has been the custom or the regulation of the 
authorities, carriages also within such hours as these 
authorities deem right on tender of the appointed fares. 
No alteration of the rates can be made without their 
sanction, which should only be done in respect of ex- 
traordinary outlay after a moderate profit is allowed.” 
The owner of a ferry may be authorised by them to 
substitute a bridge and levy pontages if this be more 
convenient to the public, provided these pontages are 
not higher than the former ferry fares.* 


Mobbing.—Mobbing is the assembling together for 
an illegal purpose of a number of people, causing dis- 
turbance of the public peace and occasioning public 
alarm. It is not necessary that the coming together be 
illegal or that violence occurs, the assembling with that 
purpose constituting the offence though no actual violence 
follow. Whether an assemblage is a mob or not de- 
pends more on its conduct than its members. ‘There 
must, however, be (1) more than one person, (2) illegal 


‘combination, and (3) the conduct must be a breach of 


the peace and to the alarm of the lieges. 

By the Riot Act, 1 Geo. 1. c. 5, the pulling down or 
demolishing of houses by persons tumultuously assembled 
is declared to be felony. It also provides that if per- 
sons are riotously and tumultuously assembled together 
to the disturbance of the public peace to the number of 
twelve, a proclamation is directed to be made, order- 
ing them to disperse; and if they continue together for 
the space of an hour thereafter to the number of twelve 

1 Rankine, 3rd ed. p. 271. 4167; Martin, 18 June 1830, 8S._ 


*. Magistrates of Montrose, M. 952. 
3 Montrose and Martin, supra. 
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or more, after such command or request made by pro- 
clamation by any magistrate, including justice of the 
peace, it is declared to be felony. If the proclamation 
be impeded by the mob, it is felony in those so acting, 
and the magistrate or justice may call on the bystanders 
for help. Every person continuing after the hour is 
guilty of the offence, though not proved to have done 
any violence. Notices ought, whenever practicable, to 
be exhibited to the effect that the “Riot Act has been 
read.” The Act Geo. 1. has been amended as to punish- 
ment by the Acts 7 Will. 1v.c. 91; 1 Vict. ec. 91 (1837); 
and 20 & 21 Vict. c. 5. The statutory punishment for 
the offence is declared to be penal servitude for life or 
not less than fifteen years, or imprisonment for any 


term not exceeding three years. The magistrates and — 


assistants are entitled, on the lapse of the hour, to dis- 
perse the assembly, and seize and apprehend the persons ; 
and if any be killed by reason of resistance, all con- 
cerned are discharged of the consequences. If within 
the hour violence is used by the mob, force may be 
instantly used to repress violence. 

In making the proclamation the magistrate shall, 
“among the said rioters, or as near to them as he can 
safely come, with a loud voice command or cause to be 
commanded silence to be while proclamation is making, and 
after that shall openly and with loud voice make or cause 
to be made proclamation in these words or like in effect” : 


Our Sovereign Lady the Queen chargeth and commandeth au < 


persons being assembled mn earees to digpeae themselves — 


George (the First) for preventing tumults and riotous asse 
God save the Queen. 
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' Licences to deal in Game.—By sec. 13 of 
23 & 24 Vict. c. 90, the provisions of 1 & 2 Will. rv. 
c. 32, and 2 & 3 Vict. c. 35, relating to licences to deal 
in game, are declared to be in force throughout the 
United Kingdom. By the 18th section of the first Act 
the justices of the peace are directed to hold a special 
session in the district for which they act in the month 
of July annually for granting licences to deal in game; 
but the Act 2 & 3 Vict. c. 35 provides that they may 
hold the session at any time. Seven days’ notice of the 
sessions must be given to each justice. A majority of 
the justices assembled, not being less than two, may 
grant a householder or keeper of a shop or stall within 
the district, a licence in the form of Schedule A annexed 
to the Act to buy game from any person who may law- 
fully sell, and to sell the same at one house, shop, or 
stall only kept by him. The licence subsists till 1st 
July and no longer, and becomes void on any conviction 
of holder under the Act. No innkeeper or victualler 
licensed to sell beer by retail, nor the owner, guard, or 
‘driver of any mail-coach or vehicle for the conveyance 
of the mails of letters, or of a stage-coach, stage-waggon, 
van, or other public conveyance, nor being a carrier or 
higgler, nor in the employment of these, can obtain a 
licence; and there is no appeal against the refusal. An 
innkeeper may sell game for consumption in his house if 
got from one authorised to sell. The licensee must fix 
aud keep up a board on the outside of his premises with 
his Christian name and surname and “ Licensed. to deal 
in Game.” Only one licence is required for one place, 
though more than one be in the business. 
Game is defined by sec. 2 to include “ hares, pheasants, 
partridges, grouse, heath or moor game, black game, and 
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bustards,” and by the Customs and Inland Revenue Act, 
1893, s. 2, it is provided that the provisions of the 
Game Licence Act, 1860, as amended by the Revenue 
(No. 2) Act, 1861, relating to excise licences to deal in 
game, and selling of game without an excise licence, shall 
extend and apply to the dealing in and selling of the 
game above specified imported from foreign parts into 
Great Britain or Ireland. 

The excise licence can only be obtained on production 
of the licence from the justices. 


Pawnbrokers.—Justices of the peace have certain 
administrative duties to perform under the Pawnbrokers 
Act, 1872 (35 & 36 Vict. c. 93), which consolidates the 
law applicable to this business. A pawnbroker is defined 
by sec. 5 to include every person who carries on the 
business of taking goods and chattels in pawn, and by 
sec. 6 every person who keeps a shop for the purchase 
or sale of such goods, and pays or advances thereon any 
sum not exceeding £10, with an understanding that 
these are afterwards to be redeemed or repurchased on 
any terms! Such transaction is deemed to be a pawn- 
ing pledge and loan respectively under the Act (s. 6). 


Pawnbrokers Act.—Every person carrying on the 
business of a pawnbroker must take out an excise licence 
annually for each shop kept by him, which~ expires on 
31st July, for which he pays £7, 10s. Such licence is 
not to be granted except on production of a certificate 
granted under the Act, except that a licensed pawn- 
broker at the commencement of the Act, or his executors, 
administrators, assigns, or successors do not require such 

1 See Hunter, 1883, 11 R. (J. C.) 14. 
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a certificate, and this is general and applies to the per- 
son and not only the premises, so that a new business 
can be opened by such a person without the certificate. 
Certificates are granted by justices at their licensing 
Courts (s. 56 (8)) Twenty-one days at least before 
application, notice must be sent to the inspector of 
the poor of the parish in which the business is to be 
carried on, and to the superintendent of the police, 
giving his name and address; and twenty-eight days 
before the application, a like notice must be affixed and 
maintained between 10 am. and 5 in the afternoon 
of two consecutive Sundays on the door of the parish 
church, or, if there be none, on a conspicuous place in 
the parish (s. 42). 

The application can only be refused on the grounds of 
(1) that the applicant has failed to produce evidence of 
good character; (2) that the shop applied for or any 
adjacent place occupied by him is frequented by thieves 
or bad characters; (3) that he has not complied with 
thé statutory regulations. 

The certificates to be granted must be in the form of 
Schedule VI. annexed to the Act. See further, Pawn- 
broker under Criminal Jurisdiction. 


Planting and Enclosing.—With the view of en- 
couraging the planting and enclosing of trees and the 
preservation of wood, as well as the punishment for the 
destruction or mutilation thereof, or attempts to do so, a 
series of statutes beginning in 1424 was passed at various 
times down to 1661. The General Act of instructions of 
that year gave justices jurisdiction in the enforcing of 
these. The Act of 1661, c. 41, provides for the erection 

1 Ohlsons and Garland, L. R., 1891, 1 Q. B. 485. 
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of march fences at common expense, and gives the justices 
jurisdiction, which was ratified by 1685, ¢ 35. The 
Acts of 1686, c. 11, and Geo. 1. c. 48, also deal with the 
same subject, and give justices jurisdiction. Resort is 
rarely had to the Justice of Peace Court on such matters, 
parties preferring to apply to the Sheriff Court, where 
they have the benefit of a trained lawyer with judicial 
experience to adjudicate on such questions, and there- 
fore it seems unnecessary to consider this subject 
further.* 


Playhouses, Theatres.—The licensing of theatres 
is regulated by the Act of 1843 (6 & 7 Viet. ec, 68). z 
All theatres for the public performance of stage plays _ 
must be licensed by justices of the peace, unless those 
authorised by virtue of letters patent from Her Majesty 
or licence from the Lord Chamberlain. Stage play 
includes every tragedy, comedy, farce, opera, burletta, 
interlude, melodrama, pantomime, or other entertainment 
of the stage or any part thereof, but does not apply to 
a theatrical representation in a booth or show allowed — 
by the justices during a fair or customary like meeting — 
(s. 23). The justices of the peace within their jin * 
tion beyond the limits of the authority of the Lord Cham- ei 
berlain (7.e. in or around London), on written appli 
being made to them, signed by the party and counte 
signed by at least two justices for the division ¢ 
delivered to the clerk of the justices, shall w 


eranting licences, of which seven days’ notice 
given by the clerk to each of the justices withi 
division or place. The licence must be given un 
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hands and seals of four or more of the justices assembled 
at such special session, and be signed and sealed in open 
Court, and publicly read by the clerk, with the names 
of the justices subscribing the same (s. 5). A fee, not 
exceeding 5s. for each calendar month during which the 
theatre is open, is to be paid to the clerk, and fixed 
by the justices. The licensee must be the actual and 
responsible manager of the premises, not merely of the 
theatrical company, and his name and place of abode 
must be printed on every playbill. He must grant bond 
for not more than £500, and two sureties for not more 
than £100, as may be required and approved by the 
justices for the due observance of the rules regarding 
theatres in force and payment of penalties for breach 
(s. 7). Rules for ensuring order and decency, and regu- 
lating the time during which the theatre shall be open, 
are to be made at a special licensing session, or an 
adjournment thereof, a copy of which must be annexed 
to the licence (s. 9). 


Licensing of Public-Houses.—The licensing of 
inns, public-houses, and dealers in exciseable liquors is 
also among the administrative duties of justices of the 
peace. The Acts which regulate the licensing of public- 
houses are: (1) The Home Drummond Act, 1828 (9 
Geo. Iv. c. 58); (2) The Forbes Mackenzie Act, 1853 
(16 & 17 Vict.c.67); (3) The Public-Houses Acts Amend- 
ment Act, 1862 (25 & 26 Vict. ¢. 35); (4) The Publicans’ 
Certificates (Scotland) Act, 1876 (39 & 40 Vict. ¢.26); (5) 
The Publicans’ Certificates (Scotland) Act, 1876, Amend- 
ment Act, 1877 (40 Vict. c.3); and (6) The Public-Houses 
Hours of Closing (Scotland) Act, 1887 (50 & 51 Vict.c. 38). 
* The Tippling Act, 1751 (24 Geo. 11.¢. 40), as amended by 
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25 & 26 Vict. c. 38, relates also to licensed houses, as 
well as some other fifty public and private Acts. 

The Licensing Amendment (Scotland) Act, 1897 (60 
& 61 Vict. c. 50), provides that no licence shall be granted 
for the sale of sweets by retail without first obtaining a 
certificate. Sweets or made wines are defined by sec. 
28 of 52 & 53 Vict. c. 42:as “any liquor which is 
made from fruit and sugar or from fruit or sugar mixed 
with any other material, and which has undergone a 
process of fermentation in the manufacture thereof.” 

The certificate may be in either of the forms pre- 
scribed in Schedule A appended to the Act of 1862 for 
public-houses or dealers or grocers. 

By the Act 25 & 26 Vict. c. 35, the magistrates 
of royal and parliamentary burghs are the licensing 
authority for these, but justices are the licensing 
authority within police burghs for granting licence 
certificates, the magistrates therein not having licensing 
powers.! 

Justices may, however, grant licences for royal burghs 
where there are not a sufficient number of magistrates 
present, in which case the magistrates may sit with the 
justices (1828, s. 6), but cannot license within Courts 
of parliamentary burghs.2 The justices may divide a 
county into districts for considering and disposing of 
applications and change the same, or place of meeting 
after notice (1828, 8. 5). They may also at a general 
or district meeting held for the purpose of granting or 
renewing certificates, make regulations as to applications 
for ascertaining character of applicants, the expediency 
of granting licences in certain places, and the mode of 


1 Tennent, 20 March 1894, 21 R. 2 Booth, 1867, 5 Irv. 371. 
735. 
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proceeding in transfers in accordance with the Acts 
(1828, s. 11). 


Disqualification.—No brewer, maltster, distiller, or 
dealer in or retailer of ale, beer, spirits, wine, or other 
exciseable liquors, or anyone in partnership with such, 
can act in the execution of the Acts, nor can the pro- 
prietor or tenant of the premises for which a certificate 
is sought act in the granting thereof, under pain of 
nullity of what is done, and a penalty of £50 for 
the offence (1828, s. 13). A trustee on a publican’s 
estate, though a magistrate, is not disqualified from 
acting ;+ nor are justices who are shareholders of railway 
companies owning hotels; nor a bankrupt, although he 
had not obtained a certificate that his bankruptcy was 
caused by misfortune.” 


Table-Beer Licences not to be granted with- 
out Certificate.—The Inland Revenue cannot issue 
table-beer licences unless certificates are obtained from 
-the justices or magistrates under the Public-Houses 
Acts (1876, s. 17). 


Applications.—The form of application for licence 
is regulated by the 8th section of 25 & 26 Vict. c. 35 
Act, and is given in Schedule B. Applications must be 
lodged with the clerk of the peace, or town clerk, duly 
filled up and signed by the applicant, or his authorised 
agent, fourteen days at least before the general meeting 
of the justices of the peace or magistrates. A _hotel- 
keeper who had not lodged his application for a renewal 


1 Lundie, 1890, 18 R. 60. 2 Per Lord Kincairney in Green- 
hill, Dewar (8rd ed.), 166. 
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of his certificate in time, although granted a certificate 
in the lower Court and also on appeal at Quarter 
Sessions, had same suspended by Lord Ordinary.* 


Applicant dying before Licensing Meeting.— 
In Boag v. Teacher? it appeared that Adam Teacher 
lodged an application for a renewal on 28th March, 
but died on 31st March, within the fourteen days before 
the meeting of. the licensing magistrates. On 12th — 
April the magistrates adjourned consideration of the 
cause until the 13th, when by a majority they sisted 
the defender William Curtis Teacher as a party to 
the application. They also authorised the town clerk 
to receive a supplementary application by William C. 
Teacher, directed public advertisement of it for ten days 
prior to 28th April, and adjourned the meeting till that 7 
day, when the application was granted. Lord Kincairney | a 
found that it was not wltra vires of the magistrates | 
to grant the certificate, and assoilzied the defe 
in an action of reduction with expenses, the ju 
ment being adhered to unanimously by the See 
Division. : 


call 7 


Objections to granting Certificates.— 
11th section, parties may object to the granti 
renewal of a certificate to any public-house by lo 
written objections with the clerk of the peace 
clerk, not less than five days before the general 


. 


of the justices or magistrates; but these objectio 


1 M‘Intyre, 14 July 1876, Camp- 216 March aT 20, 
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the objections are frivolous or vexatious, the objector 
may be found liable in expenses to be recovered by 
action in the Sheriff or Justice of Peace Courts. 

By see. 12 the above requisites do not apply to 
any objections made verbally or in writing by any 
justice of peace, magistrate, procurator-fiscal, chief con- 
stable, or superintendent of police against the granting 
or renewal of any certificate. 


Advertising New Applications.—The clerk of 
the peace must, at least ten days before the licensing 
meeting, advertise at least twice in one or more news- 
papers circulated in the district a list, in the form of 
Schedule C of 1862 Act, of applications for new certifi- 
cates, by new tenants or occupants, and renewal of trans- 
ferred certificates (1862, s. 10). 


Report on New Applications.—Applications for 
new houses cannot be entertained until a report has 
been made and submitted by a justice of the peace or 
‘magistrate of a burgh, stating the suitability of the 
premises for the purpose applied for, accompanied by a 
certificate as to the applicant’s character, signed by a 
justice or magistrate, both respectively, in the forms or 
as nearly so as possible in Schedule B. 


Register of Applicants.—The clerk must make 
up a register in terms of the Schedule to the Act of 
1853 containing the names and designations of all per- 
sons applying for certificates, the premises for which this 
is asked, and a record of how the applications are 
disposed of. New applications are not to be considered 
until other applications are disposed of, and an adjourned 
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meeting cannot alter what has been done at a previous 
meeting (1828, s. 12). 


Meetings.—The days for holding meetings for the 
purpose of granting certificates are, for burghs, the 
second Tuesday of April and the third Tuesday of 
October; and for counties, the third Tuesday of April 
and the last Tuesday of October, with power to adjourn 
from time to time, as they think fit, during the period 
of one month next after the day of their first Bis 
but no longer. 

Seca of the justices must be held with open 
doors, and it is not competent to refuse the renewal of 
a certificate without hearing the party. There must be 
at least two justices present, and where more the judg- 
ment must be delivered by a majority of these voting, but 
a chairman has no casting vote.t The justices need not 
assign any reason aor granting or iii - a cra 


a 


Peet nn 


Supreme Court will not interfere unless in a dae ase 
of excess of statutory jurisdiction.” 

The holder of a certificate applying for a reney 
need not attend unless required (1876, s. 15). 
justices may either grant the certificate in the 
applied for or any of the other forms in the Schedu 


plans submitted.’ 
The forms of certificates appended to 
Act, Schedule A, must be adhered to. b 


. 1 Maxwell, 6 March 1888 ; Dewar ® Lundie, 1890, 18° 
(8rd ed.), 158, ® Hannah, is 
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for inns and hotels; (2) for public-houses; (3) for 
dealers in exciseable liquors, and grocers and provision 
dealers trading in exciseable liquors. The justices may, 
however, either grant a full licence, that is, to sell spirits 
and all other exciseable liquors, or for (1) porter, ale, 
beer, cider or perry, or (2) for wine, porter, ale, beer, 
cider, or perry (1862, s. 3). 


Hours for Opening and Closing.—The hours 
specified in certificates appended to the 1862 Act for 
selling exciseable liquors are between eight o’clock a.m. 
and eleven o’clock p.m.; but by the 1887 Act the 
licensing authority, except in Edinburgh, Glasgow, 
Greenock, Leith, Aberdeen, Dundee, and Paisley, may fix 
any hour for closing not earlier than ten and not later 
than eleven o'clock. In any particular locality in a 
county or burgh, the licensing authority may insert in 
the certificates such other hours, not being earlier than 
six o'clock or later than eight o’clock in the morning for 
opening, or earlier than nine or later than eleven o'clock 
' for closing the same; but it is ultra vires to make this 
so extensive as to include all the licensed houses in a 
burgh. 


Early Closing.—In an application for a new 
licence or the removal or renewal of a licence for con- 
sumption of liquor on the premises, the applicant may 
apply to the justices to insert in his licence a condition 
that he shall close his premises one hour earlier at night 
than that at which these would have to be closed, and the 
justices shall insert the said condition in such licence 
(37 & 38 Vict. c. 49, 8. 7). 

1 Macbeth, 1874, 1 R. (H. L.) 14. 
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Hotel Six-day Certificates.—In an application 
for a new licence or transfer or renewal of a licence 
for an inn or hotel, the applicant at the time of his 
application may apply to insert in his licence a con- 
dition that he should keep his premises closed during 
the whole of Sunday, and the justices shall insert the 
said condition in such licence, and he shall keep his 
premises closed during the whole of Sunday (35 & 36 
Vict. c. 94, s. 49). 


Confirmation of New Certificates.—By the 
Publicans’ Certificates Amendment (Scotland) Act, 1876 
(39 & 40 Vict. c. 26), all new certificates require to be 
confirmed in counties by the county licensing committee, 
and in burghs by the joint committee for the burgh, before 
becoming operative. A new certificate is defined to be 
“a certificate granted by the competent authority for a 
licence for the sale of exciseable liquors to any person in 
respect of any premises which are not certificated at the 
time of the application for such grant, and shall not 
apply to the rebuilding of certificated premises which 
have been destroyed by fire, tempest, or other unfore- 
seen and unavoidable calamity” (1876, s. 4).. Where 
a publican obtained a hotel instead of a publie-house 
certificate it was held to be a new certificate.* 


Appointment of Licensing and Joint Com- 
mittees, Duties, etc.—Licensing committees, con- 
sisting of not less than three nor more than twelve, a 
quorum being three members, are appointed by justices 
from among themselves at Quarter Sessions held in 
March, or any adjournment to which certain areas of 

1 Weir and Patrick v. Bryce, 12 March 1897, 4S. L. T. 472. 
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jurisdiction are assigned (1876, s. 7 (1), and 1877, ss. 2 
and 3). <A joint committee for a burgh consists of three 
justices and three magistrates, except where, by its 
constitution, there are only two magistrates, when it 
consists of two justices and two magistrates (1876, 
s. 9 (1)). The justices are appointed by the county 
licensing committee on the second Tuesday of November 
in each year (1876, s. 9 (3 and 4)). The senior magis- 
trate is chairman, and has a second vote in case of 
equality (1876, s. 9 (8)), the quorum where there are 
six members being five, and where four, three members 
(1876, s. 9 (7)). The justices in Quarter Sessions and 
the magistrates may make regulations to these meetings. 

The application for confirmation of a new certificate 
must be in the form of Schedule (1) of the 1876 Act, 
and lodged with the clerk of the peace along with the 
certificate within ten days of the granting thereof. 
Committees can award costs except against the procurator- 
fiscal (1876, s. 10), and only he, and any person who 
appeared before the justices or magistrates and opposed 
’ the grant, can oppose the confirmation (1876, s. 12). 
Justices or magistrates disqualified under sec. 13, 1828 
Act, are ineligible as members of such committees (1876, 
s. 11). 


List of Persons to whom Certificates 
granted.—The justices may cause a descriptive list of 
persons to whom certificates have been granted to be 
made up and printed for their own use and that of 
others. 


Transfer of Certificates.—When a person dies 
before the expiry of the certificate, any two or more 
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justices of the county or royal burgh respectively in 
which the premises are situated may grant to the 
executors, representatives, or disponees possessed thereof, 
a transfer of the certificate until the next general or 
district meeting. In like manner, if a person, or the ex- 
ecutors, representatives, or disponees of a person dying, 
and who, upon his death, have obtained such transfer of 
certificate, removes from the premises for which such 
certificate has been granted, any two or more justices, 
sitting publicly in their ordinary place of meeting, may 
grant to any new tenant or occupier a transfer until the 
next general or district meeting (1828,s.19). The form 
of transfer is given in Schedule C appended to the 
1828 Act. Though the Act provides that the transfer 
is to be in force only until the next general or district 
meeting to be held for granting certificates, this practi- 
cally means that the person will be entitled to sell up to 
15th May or 11th November.t The transfer certificate 
must be presented at the office of excise within the time 
(as fixed by the justices), otherwise it becomes null and 
void, and if either the transferee or the original holder 
sell after that, it is shebeening.” 

A transfer of the certificate of a person deceased must 
be obtained at once, as selling after death of a holder is 
practically shebeening. 


Special Permissions.—<Any two justices, heritors 
of or resident in the parish where the licensed premises 
are, or the place where the entertainment is to be, or if 
there be none the like justices in an adjacent parish, 

1 M‘Intyre, 1876, 3 Coup. 319. ® Cook & Mearns, 1891, 298,L.R. 


2 Miller, 1888, 1 White, 583; 247. | : on 
Campbell, 1897, 4 8. L. T. 377. mae 5 
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may grant a special permission to keep the premises or 
place with the proper accommodation open for sale for 
the occasion and purpose for such time, Sunday excepted, 
and under such regulations as they think fit, but they must 
be satisfied that the entertainment does not originate 
with the licence-holder. This permission must be lodged 
with the chief constable twenty-four hours before the 
entertainment, who furnishes him with a certified copy 
to be exhibited to the police on request. The justices 
may make general regulations regarding these permis- 
sions at their April meeting. An occasional excise 
licence is required. Such permissions are not required 
by a licence-holder in the same or an adjoining parish 
to sell in vessels, in rivers or houses or booths, at the 
time within a place of a lawful fair! (9 Geo. Iv. c. 5, 
s. 8). The permission applies to open fields as well 
as houses,? and the holder need not have a certificate 
for the place of permit, provided he hold a_ proper 
certificate elsewhere.* 


Persons Disqualified from holding Certifi- 
cates.—1. A blacksmith at his smithy or any house 
occupied by him in the immediate vicinity. 

2. A dealer in game. 

3. A broker or pawnbroker in towns. 

4. Persons convicted three times of selling without 
certificate. 


Appeal to Quarter Sessions.—Any justice or 
proprietor or occupier of a house for which a certificate 
is sought may appeal to the next Quarter Sessions, but 


1 Lamb, 1894, 21 R. (J. C.) 35. 3 Macdonald, 1868, 1 Coup. 105. 
2 Hutcheon, 1892, 19 R. (J.C.) 32. 
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if a justice he cannot sit on that appeal. The appeal 
must be lodged with the clerk of the peace within ten 
days after the meeting, and the appellant if not a justice 
must find caution to abide the appeal and pay the ex- 
penses. The appellant must give intimation to the 
opposite party and the justices of whose proceedings he 
complains. There is no appeal regarding new certifi- 
cates? (39 & 40 Vict. c. 26,8. 5). 

An appealing justice need not have been an objector — 
at the Petty Sessions,? nor even that he should have 
been present, but he must give notice of his appeal to 
the justices, and cannot sit or vote in that appeal,® — 
though other justices who sat and voted in the Court 
of first instance may apparently do so again on appeal.* 


Certificate granted on Appeal, Who should 
Issue.—It has been reserved for the town clerk of 
Glasgow and the justice of peace clerk of Lanarkshire to 
raise the question as to who should issue the certificate 
in the case of an appeal against the decision refusing the — 
renewal of a certificate being sustained. The almost 
invariable practice throughout Scotland hitherto has” ; 
been for the justice of peace clerk to intimate the 
decision to the clerk to the magistrates who thereupon 
issued the certificate, with the necessary expla 
marked thereon as to how the certificate had 
obtained on appeal. The Court declined to enter 
appeal on a stated case in a complaint brought 
both clerks before the Sheriff, who had dismis 


1 Duncan, 1878, Dewar (8rd 3 Proctor, 1854, 17 D. 
ed.), p. 187. 4 Anderson, 12 Ni 
2 Sneddon, 21 Noy. 1854, 27 Jur. Lord Kineairney, De 
15. 178. 
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same as incompetent and irrelevant, holding that the 
matter was not a “fit matter for a quasi-criminal pro- 
secution,’ though the Lord President said that the 
applicant was entitled to get the certificate, and that 
he was being very hardly used in not getting his certi- 
ficate." 


Runrig and Rundale Lands.— That sort of 
ownership which gives alternate or intermixed patches 
or ridges to each heritor in several property.”? The 
division of such lands, according to the respective 
interests of the owners, was authorised by the Act 
1695, ec. 23, which gave jurisdiction to justices of the 
peace, but when question of heritable title arose they 
could not proceed until that was settled by the Court of 
Session. Such cases now proceed generally before the 
Sheriff who has jurisdiction, and also as to any question 
of heritable property in value to £1000, or in the 
Court of Session, which can decide all questions arising. 
Justices are practically never called upon to exercise 
‘their jurisdiction in this matter. 

1 M‘Intosh v. Marwick & Gray, 2 Rankine, 2nd ed. 503. 


16 March 1900, Scotsman, 17 March 
1900. 
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CIVIL JURISDICTION 


Ordinary Actions.—The jurisdiction of justices in 
civil cases is of a very limited character, they having 
no general jurisdiction as a Court of record except in 
eases of aliment and suchlike limited by statute; they 
have no authority of an enduring character like that of 
Sheriffs; nor is there granted by statute or Act of 
Sederunt the power to take proofs on commission.? 
They seem to have jurisdiction in actions for servants’ 
wages to any amount, founded presumably on the Acts 
1617, 1661, followed by practice, but resort is rarely 
had to the Justice of Peace Court, for such as these are 
generally raised in the Sheriff Court. It has been held 
that they can enforce contracts of service by summary 
imprisonment.” 


Procedure.—The procedure is practically the same 


1 Scott, 2 Dec. 1856, 19 D. 119, 2 Reid, 4 June 1824, F. C.; 


per Lord J.-C. Hope. M‘Lelian, 9 July 1825, F. C. 
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as that followed in the Sheriff Court, and must be con- 
ducted by written pleadings. The interlocutors are 
signed by two justices. 

Procurators entitled to practise in the Sheriff Court 
may practise in the Justice of Peace Court. There is 
no table of fees applicable to ordinary cases in Justice 
of Peace Courts, nor is there usually any auditor 
appointed. Where expenses are decerned for, the 
Sheriff Court table may be taken as the criterion, in 
which case it is well to find expenses due according to 
that table and remit to the auditor of the Sheriff Court 
to tax. 


Lawburrows.—Lawburrows is an ancient form of 
process, still extant, though rarely resorted to, whereby a 
person who dreaded danger or bodily harm from another 
applied to the Court for an order upon that person to 
find caution not to trouble him, The application might 
formerly be made to the Courts of Session, Justiciary, 
Sheriff, or Justice of the Peace, but now by the Civil 
Imprisonment Act, 1882 (45 & 46 Vict. c. 42,8. 6), 
the application must be made to the Sheriff or a justice 
of the peace. Under that Act the procedure now is 
that “upon an application for lawburrows being pre- 
sented, the Sheriff or Sheriff-Substitute or justice of the 
peace shall immediately, and without taking the oath of 
the applicant, order the petition to be served upon the 
person complained against, and shall at the same time 
grant warrant to both parties to cite witnesses : 

“ At the diet of proof appointed, or at any Ae 
diet, the application shall be disposed of summarily 
under the provisions of the Summary Jurisdiction Acts, 
and without any written pleadings or record of the 
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evidence being kept, and expenses may be awarded 
against either party if and as it shall be seem just: 

“In every application for lawburrows the parties shall 
be competent witnesses, and the Sheriff or Sheriff-Sub- 
stitute or justice of the peace may grant the prayer of 
the petition upon the sworn testimony of one credible 
witness, although such witness may be a party: 

“Tn the event of the Sheriff or Sheriff-Substitute or 
justice of the peace ordering caution to be found, the 
amount of caution shall be in his discretion : 

“ The Sheriff or Sheriff-Substitute or justice of the peace 
may,in the event of his ordering caution to be found, 
further order that the party complained against shall, 
failing his finding caution, be imprisoned for a period 
not exceeding six months if the order be made by a 
Sheriff or Sheriff-Substitute, and not exceeding fourteen 
days if the order be made by a justice of the peace: 

“Tt shall be in the power of the Sheriff or Sheriff- 
Substitute or justice of the peace to order the party 
complained against to grant his own bond without 
caution for duly implementing the terms of the order, 
and failing such bond being granted within the time 
limited by the order, such order may further direct 
that the party failing shall be imprisoned for such 
periods as aforesaid : 

“The applicant shall not be bound to aliment or 
contribute to the aliment of the person complained 
against when incarcerated; but the person so incar- | 
cerated shall be subject to the enactments and rules 
as to maintenance, work, discipline, and otherwise 
applicable to the class of prisoners committed for con- 
tempt of Court: i 

“Provided always, that, except in so far as expressly 
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altered by this section, nothing in this Act shall affect 
the existing law and practice in regard to the process of 
lawburrows.” 


Meditatio Fuge Warrants.—This was a_pro- 
ceeding at the instance of a creditor who alleged that a 
debtor was about to leave Scotland, to the danger of his 
losing his debt, on which he applied for a warrant to 
apprehend the debtor. The Debtors Act, 1880 (43 & 
44 Vict. c. 34), abolished imprisonment for civil debt, 
except in the cases of (1) taxes, fines, or penalties due to 
Her Majesty, and rates and assessments lawfully im- 
posed; and (2) sums decerned for aliment; but provided 
that “nothing in the Act should affect or prevent the 
apprehension or imprisonment of any person under a 
warrant granted against him being i meditatione fuga, or 
under any decree or obligation as factwm prestandum.” 
The Civil Imprisonment Act, 1882 (45 & 46 Vict. ce. 42, 
s. 3), enacted that no person should be apprehended or 
imprisoned for failure to pay aliment, and sec. 4 gave 
the Sheriff power to imprison for wilful failure to obey 
decree for alimentary debt. In Avdd+ the Court held 
that, as under an extracted decree all diligence com- 
petent might instantly have been taken, and as imprison- 
ment was incompetent, an application for a fugw warrant 
was unnecessary and incompetent. In Hart? the Court 
held that the rule of the common law that a debtor 
cannot be apprehended as being in meditatione fuga, if 
imprisonment is incompetent on account of the debt 
which he owes, applies to cases in which imprisonment 
has been rendered incompetent by the Debtors Act of 
1880. Both these cases occurred before imprisonment 

19 R. 803. 218 R. 169. 
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was abolished for alimentary decrees, but as Lord Young 
says in the latter case:! “ There is no longer any remedy 
to the creditor against the person of the debtor, there- 
fore I think the person of the debtor is not to be 
detained and secured till the debt is constituted, for 
when it has been constituted nothing can be done 
against the person of the debtor so secured.” This 
practically means that diligence against the person 
having been abolished, warrants against debtors as _ 
being in meditatione will be competent in so rare and 
exceptional cases that the procedure will become 
obsolete. 


Review.—The judgments of justices of the peace in 
civil cases seem to be subject to appeal to the Quarter 
Sessions, and also to the review of the Court of Session, 
unless expressly excluded ; but as the jurisdiction is almost 
altogether statutory, review is either specially provided — 
or expressly excluded.’ The jurisdiction, however, being — 
so limited, and the Court being so rarely resorted to in 
civil cases, the practice has almost, if not altogether, gon 


cedure. See heen to Quarter Sessions. 


Small Debt Jurisdiction.—The small debt jw 
diction of justices is exercised in virtue of, and regule 
by, the Act 6 Geo. Iv. c. 48, amended by 12 & 1 
ce. 34. Any two or more justices are empow 
hear, try, and determine all causes and complain 
cerning the recovery of debts, or the making ef 
any demand, in a summary way, provided the 


-— 
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advocation was passed where claims had been split to 
bring them within that amount.! 

Justices in Small Debt Court have been held com- 
petent to try question of professional misconduct of 
messenger and award damages,? but not in a claim 
against a messenger for repetition of taxes and fees 
levied under Sheriff's warrant to poind* An action by 
beneficiary for £3 against trustee’s proportion of half- 
yearly dividend, sustained. Justices have no jurisdic- 
tion in questions as to cautionary obligations, and this 
cannot be prorogated.° An action for quarter’s aliment 
of an illegitimate child, paternity of which is disputed, 
is incompetent.® 


Causes to proceed on Complaint.—The case 
proceeds ona complaint in form of Schedule (A) annexed 
to 12 & 13 Vict. c. 34, and the clerk of the peace or 
any deputy signs the complaint, which contains a war- 
rant authorising any constable or peace officer to summon 
the defender to appear and answer at the next meeting of 
the justices in the district of the county, or where the 
defender resides, or where the Courts are held weekly, 
and also for summoning witnesses for either party to the 
same day and place, not being sooner than the sixth day 
after the date of the citation. A copy of the complaint 
and warrant, with the citation annexed in the form of 
Schedule (A) subjoined to the 12 & 13 Vict. ce. 34, and 
also a copy of the account, document of debt, or state of 
the demand, must be delivered by a constable or peace 


1 Anderson, 20 December 1779, 4 Robertson, 1849, 12 D. 148. 
Hutcheson, i. p. 143. 5 M‘Kinlay, 1823, 28. 249. 
2 Turnbull, 1801, 12 F. C. 498. 5 Lindsay, 1826, 4 8. 748. 

* Brownler, 1806, Hume, 254. 
5 
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ofticer to the defender personally, or left at his dwelling- 
place. By 34 & 35 Vict. c. 42 (1871), lockhole cita- 
tion is abolished in small debt cases, and where the 
officer is satisfied that the defender is concealing himself 
to avoid citation, or has within a period of forty days 
removed from the house or premises occupied by him, 
the officer may affix the writ to the gate or door, or 
leave it with an inmate, and send it by registered letter 
to defender at address most likely to find him. Wit- 
nesses are declared unnecessary except for charging, 
poinding, or sequestrating. 

By the Citation Amendment (Scotland) Act, 1882 
(45 & 46 Vict. c. 77), a citation of parties or witnesses 
may now be given by sending to the known residence or 
place of business of the person upon whom the sum- 
mons or warrant is to be served, or to his last known 
address, if it continues to be his legal domicile or proper 
place of citation, a registered letter by post, containing 
the copy of the writ requiring to be served, with the 
proper citation or notice subjoined thereto, which posting 
constitutes a legal and valid citation, unless the person 
cited shall prove that such letter was not left or tendered 
at his known residence or place of business, or at his 
last known address, if it continues to be his legal domi- 
cile or proper place of citation (s. 3). 

Notice on Back of Letter.—(1) The citation or notice 
subjoined to the copy or other citation required must 
specify the date of posting, and in cases where the party 
is not cited to appear at a fixed diet, but to appear or 
lodge answers, must state the imduciw for doing so; 
(2) inducie are reckoned from twenty-four hours after 
posting; (3) the execution must be accompanied by the 
post-office receipt for registered letter, and may be in 


—_ 
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form of Schedule No. 1; (4) on the back of the regis- 
tered letter besides the address there must be this 
notice, “This letter contains a citation to or intimation 
from (specify Court); if delivery of the letter cannot be 
made, it is to be returned immediately to (give the 
official name and office or place of business of the clerk 
of Court)”; (5) if delivery of the letter be not made 
because the address cannot be found, or the house or 
place of business at the address is shut up, or the letter- 
carrier is informed at the address that the person is not 
known there, or because it was refused, or because the 
address is not within a postal district and the letter is 
not called for within twenty-four hours after its receipt 
at the post office of the place to which it is addressed, 
or for any other reason, the letter shall be immediately 
returned through the post office to the clerk of Court, 
with the reason for the failure marked thereon, and the 
clerk shall make intimation to the party at whose 
instance the same was issued, and shall, where the order 
for service was made by a judge or magistrate, present 
the letter to a judge or magistrate of the Court, who 
may order service of new, and if need be substitute a 
new diet of appearance. Where the judge or magistrate 
is satisfied that the letter has been tendered at the pro- 
per address and refused, he may, in the case of a witness, 
without waiting for the diet of appearance, issue second 
diligence to secure his attendance, and in the case of a 
party, hold the tender equal to a good citation (s. 4 (5)). 

By 6 Geo. Iv. c. 48, if the defender has been cited for 
the first time to a diet of Court, not sooner than twelve 
free days from the date of citation, the constable or peace 
officer, if the defender was not personally found, may cite 
him a second time, either personally or at his dwelling- 
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place, to the same diet of Court, on the authority of the 
original warrant, and without previously reporting an 
execution of the first citation of the Court, but always 
under this condition and limitation, that such second cita- 
tion shall not be given sooner than upon the sixth day after 
the date of the first citation, nor later than upon the sixth 
before the diet of Court to which the defender is so cited 
for the second time. If the defender do not appear at 
the diet to which he is so cited for the second time upon 
the same warrant, he shall be held as confessed, in the 
same manner as if he had been cited personally or cited 
at his dwelling-place; and the constable or peace officer 
shall return an execution of citation signed by him, or 
appear and give evidence on oath of his having duly cited 
the defender in manner aforesaid (s. 3). 


Constable, etc., to cite Witnesses.—Where a 
constable or other peace officer is required by pursuer or 
defender to cite witnesses, he shall be obliged to lodge a 
written execution of every such citation in the clerk’s 
hands, at or before the diet of Court to which the 
defender has been summoned, or otherwise to verify in 
Court the execution of citation, as the justices may see 
fit; and if the witnesses cited do not appear at the time 
and place to which they are cited, the party or parties 
may apply for a new warrant to compel their attendance 
at the next stated or adjourned meeting, which warrant 
may require them to attend in order to give evidence, 
under a penalty not exceeding 20s. sterling, to be 
awarded by the justices in case of their not appearing, 
unless a reasonable excuse be offered and sustained, 
which penalty shall be payable to the party at whose 
instance the witness was cited, and may be recovered by — 
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him in the same form and manner as herein directed with 
regard to other small debts; or, in the option of the justices, 
the witness so failing to appear after a second citation, 
and not sending a reasonable excuse which shall be sus- 
tained by the justices, may be imprisoned for a certain 
time in the county prison, not exceeding ten days; pro- 
vided that the aforesaid penalty shall not be awarded or 
recoverable, or the witness be liable to the said imprison- 
ment, unless the second citation shall have been given 
not later than the sixth day before the diet of Court to 
which he has been cited (s. 4). 


Justices to hear Parties vivd voce.—When the 
parties appear, the justices hear them vivd voce, and 
examine witnesses on oath, and also the parties by 
declaration or on oath, but no procurator, solicitor, or 
any person practising the law shall be allowed to appear 
or plead for them, either vivd voce or by writing, nor 
shall any of the pleadings, arguments, minutes, or evi- 
dence be taken down in writing or entered on any 
‘record. The Court disapproved of the clerk having 
taken down evidence in writing, and were inclined to 
impose a fine upon him for so doing! (s. 5). Held a 
sufficient objection to decree that witnesses not put on 
oath.2 Bill of suspension passed of a justice of peace 
small debt decreet pronounced on written proof and 
pleadings where one justice had acted instead of two, 
and decree given by certain justices on remit from others 
who had heard the case.* 


1 Alerander Stewart, January 2 Home, 1825, 4S. 30. 
1803, Hutcheson, i. p. 1503 see 3 Miller, 1840, 12 Jur. 322. 
Miller, 1 Feb. and 14 Nov. 1840, 

13 Jur. 24 and 25. 
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Defender held as Confessed.—If a defender duly 
cited do not appear either by himself or one of his 
family, or other person, not being in any case a legal 
practitioner or officer of Court, whom the justices hear 
on his behalf in the matter of the complaint, he shall 
be held as confessing the debt or justice of the demand, 
unless he shall by one of his family send an excuse 
which shall satisfy the justices that a delay ought to 
be granted; in which latter case, or of the absence of 
witnesses, or any other good reason assigned which 
shall move the justices to adjourn the cause to the next 
stated meeting, or other day to be specially appointed, 
it shall be competent for them to make such adjourn- 
ment, and the parties and witnesses shall be ordered 
then to attend (s. 6). It was held that a decree in 
absence for payment for “goods” could not be set aside 
on allegation that there were spirituous liquors, in respect 
that defender by not pleading before the justices confessed 
the justice of the demand, and it does not appear ex facie 
that decree was for spirituous liquors.! 


Pursuer may be heard by one of his Family. 
—tThe justices may allow a pursuer or defender to be 
heard in the matter of his complaint or defence by one 
of his family; or if he be not resident nearer than 
twenty miles from the place where the Court is held, 
they hear him by a person holding a written mandate 
or authority from him for that purpose, the said man- 
datory not being a_ procurator, solicitor, or person 
practising the law (s. 7). Defender’s clerk appeared 
for him, but alleged that justices refused to hear him 
and gave their decree as in presence. Reponing was 

1 Welsh, 1847, 9 D. 643; see also Murphy, 1839, 11 Jur. 464. 
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refused. Suspension remitted to pass, as if clerk not 
entitled to appear. Justices presumed not to have heard 
case, and therefore decree not in presence but in absence. 


Sist of Decree in Absence.—Where a decree has 
been pronounced in absence of the defender on consign- 
ing the sum decerned for in the hands of the clerk at 
any time before the days of the charge elapse, he may 
obtain from the clerk a warrant signed by him, sisting 
execution till the next Court day, and containing an 
authority to cite the pursuer and witnesses for both 
parties, “and the clerk shall be bound to certify to the 
justices at their next meeting the application for re- 
hearing” and the sist granted; a copy of which warrant 
being served by a constable or other peace officer upon 
the pursuer personally, or left at his dwelling-house or 
place of abode, is authority for having the matter 
reheard at the next Court day, provided that the same 
shall not be sooner than the sixth day from the date of 
citation; or if the meeting of the Court be sooner than 
the sixth day from the date of such citation, then at 
the Court day next following. The justices may con- 
tinue the sist granted in such cases from the first meet- 
ing of the Court after the application for a rehearing 
has been made, to such time as may be necessary for the 
appearance of the parties in order to be reheard. In 
like manner, where absolvitor has passed in absence of 
the pursuer, he may at any time within one calendar 
month thereafter, on consigning 2s. 6d. in the hands 
of the clerk, obtain a warrant signed by the clerk 
for citing the defender and witnesses, which being 
served by a constable or other peace officer upon the 

1 7Till, 1824, 2S. 790. 
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defender, either personally or at his dwelling-place, in 
the manner provided in other cases, is authority for 
having the matter reheard at the next Court day, or 
Court day following, as is provided in the case of a 
rehearing at the instance of the defender; the 2s. 6d. 
so deposited being in every case previously paid over to 
the defender. (See sec. 2 of 12 & 13 Vict. e. 34, infra.) 

It was held incompetent for the justices of peace of 
one county to indorse a civil warrant on a decree of the 
Small Debt Court of another county.t But it is now 
expressly provided that any warrant or decree obtained 
in any course may be enforced by a constable either in 
the county in which the same has been issued, or in 
any other county or counties; provided that when en- 
forced in any other county the warrant or decree or 
extract thereof shall first be indorsed by the clerk or 
depute-clerk of the peace of such other county, who is 
required to make the indorsation on payment of a fee 
not exceeding 1s. (12 & 18 Vict. c. 54, 8. 3). 


Punishment of Constable for False Execution. 
—lIf it be proved to the justices that the non-attendance 
of parties or witnesses has been occasioned by failure of 
duty on the part of the constable or peace officer, the 
justices may punish him by a fine not exceeding 20s. 
sterling, to the poor, or by imprisonment not exceeding 
ten days, reserving to the party injured any claim and 
recourse competent against the constable or peace officer 

-for damage sustained by such neglect or violation of 
duty (s. 9). gad 


Court Book.—The clerk or depute-clerk must keep 
1 M‘ Allister, 1826, 4S. 459. 
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a book wherein shall be entered the names and designa- 
tions of the parties, and whether present in Court or 
absent at the calling of the cause, the nature and amount 
of the claim, and date of giving it in, the mode of cita- 
tion, the several deliverances or interlocutory orders of 
the justices, and the final judgment or decree, with the 
date thereof, which last shall be signed by the justices 
present, or by their preses, if more than two are present, 
the said entries by the clerk being in terms of Schedule 
(B) annexed to the Act, or with such addition to the 
said entries as the justices authorise and appoint, for the 
better and more regular despatch of the proceedings 
before them. A copy of the decree, containing warrant 
for arresting or poinding the effects of the defender, 
together with a particular note of the expenses where 
awarded, as authorised, shall be annexed by the clerk 
to the complaint, on the same paper with decree and 
warrant, all conform to Schedule (A) annexed to the 
Act; which decree and warrant, being signed by the 
clerk or his deputy, is a warrant for execution, after the 
lapse of ten free days from the date of pronouncing the 
decree, if the party against whom it shall have been 
given was personally present in Court when pronounced, 
or had appeared by one of his family admitted to attend 
for him; or if not present, execution only proceeds after 
a charge of ten free days given by the constable or 
peace officer, either by delivering a copy of the decree or 
judgment to the party personally, or leaving the same at 
his dwelling-house or place of abode, to which charge 
the constable or officer shall make oath, if required 
(s. 10). 


Payment by Instalments.—The justices may direct 
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the sum found due to be paid by instalments, weekly or 
monthly, according to the circumstances of the party 
found liable, and under such conditions or qualifica- 
tions as they think fit to annex, or that, on failure of 
payment of any instalment on the day specified, the 
decree may be put into execution for the full amount 
(s. 11). Decree for rent is rarely if ever made pay- 
able by instalments, as the landlord’s hypothee might 
thereby be defeated. 


Poinding.—The execution of poinding by the con- 
stable shall be summary, by carrying the effects poinded 
to the nearest market town or kirk town or village 
within the parish, and after getting the same duly ap- 
praised, in the manner regulated by the justices at their 
Quarter Sessions, selling them between the hours of eleven 
and one of the clock at the cross or most public place, 
after one hour’s notice given by a crier, by public roup, 
to the highest bidder, but reserving to the justices, at 
their Quarter Sessions, to appoint a different hour for the 
sale, not being earlier than above mentioned, or a longer 
notice to be given of the time of selling, and the over- 
plus of the price, if any, after payment of the sums 
decerned for, and expenses, if awarded, including what 
is allowed by the Act for poinding and sale, shall be 
returned to the owner, or if the effects are not sold, the 
same shall be delivered over at the appraised value to 
the creditor, to the amount of the debt and expenses, if 
awarded, including the allowance for poinding; provided 
always, that in case the place of sale is not a market 
town, but only a kirk town or village, the place and 


time of sale shall be advertised two days at least before ~ 
the day of sale, at the door of the parish church, on _ 
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Sunday after the forenoon service (s. 12). Warrants 
and decrees may be indorsed by justices in other coun- 
ties in virtue of the Act 12 & 13 Vict. c 34, s. 3. 


Constable to make Return.—In all cases of 
execution by poinding or imprisonment, the constable or 
other officer to whom the execution is committed must, 
on or before the next Court day thereafter, make a re- 
port to the clerk of Court, either in writing or verbally, 
as required by the justices, of the date and manner of 
execution, the number of assistants employed, and the 
sum or amount, if any, recovered since the date of the 
decree; and in case of a poinding, shall further state 
the value at which the goods were appraised, the place 
and times of sale, the charges paid for conveyance of 
goods and for warehouse room where these charges were 
incurred, and the price for which the goods were sold in 
cases where a sale was made; which particulars, so 
reported, must be entered by the clerk either in the 
procedure book or other books to be kept for that 
purpose, and laid before the justices at their meeting 
next after the report has been made, and shall also be 
exhibited by him to any person desiring inspection, for 
such fee as shall be allowed by order of the justices, not 
exceeding 6d. for each time of inspection (s. 13). 


Judgments not subject to Advocation.— Decrees 
given by the justices in any case competent to them are 
not subject to advocation, nor any suspension, appeal, or 
other stay of execution, excepting only in the case of 
consignation, as hereinbefore provided, for the purpose of 
a rehearing before the justices, nor shall be set aside 
nor altered in an action of reduction before the Court 


76 JUSTICE OF THE PEACE 


of Session, on any other ground except that of malice 
and oppression on the part of the justices, nor shall any 
such action of reduction be at all competent after the 
expiration of one year from the date of the decree of 
the justices (s. 14). In a suspension of diligence upon 
small debt decree in absence, held that although de- 
fender offered to prove that before decree a portion of 
the money had been accepted as payment in full, the 
remedy was by a rehearing (which had not been applied 
for), and it was not competent to seek redress by sus- 
pension,! but where proceedings were grossly irregular 
suspension granted.? Suspension refused of a decreet of 
the justices brought on the ground that the account was 
£5, 15s., and although 15s. was credited as paid, yet 
justices had to judge as to the whole, and that the 
claim was partly one of damages.? Suspension refused 
of small debt decreet on (1) that grounds of debt not 
set forth in body of summons but on an account, 
and (2) that action was for claim under Pawnbrokers 
Act.* 

In case of a reduction being brought within that time, 
on the alleged ground of malice and. oppression, the 
pursuer must, before the summons of reduction is called, 
find sufficient caution in the hands of the clerk of Court 
for payment of such expenses as may be awarded 
against him (s. 15). Reduction dismissed on the ground 
that malice and oppression were not libelled, although — 
ib was alleged that decree was manifestly unjust - 


1 Turnbull, 1851, 14 D. 45. 4 Henderson, 1834, 12 S. 31! 
2 Craig, 1801, Hume, 253. ° Wooley, 1848, 21 Jur, 59. 
3 Lang, 1823, 2S. 197. 
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terms of statute, action will be dismissed! An action 
dismissed in respect of pursuer’s absence. Another 
action raised for same debt and decree pronounced. 
Held that reduction of decree was competent, and decree 
reduced in respect that only competent course, on dis- 
missal of first action, was to have applied for a rehearing 
on consignation.” 

A defender who allowed decree in absence to pass 
against him, two years thereafter raised a reduction of 
it, on the ground that he had not been lawfully cited, 
which he explained to mean (but no: such reason was 
specially libelled) that the officer’s execution merely set 
forth that he had served “a copy of the claim sued for,” 
that the summons was founded on an account, that the 
statute 6 Geo. Iv. c. 48 required that a copy of the 
account should be served, and that this had not been 
done. Held that after the lapse of a year this was not 
a competent ground of reduction; that the execution, 
being in conformity with the schedule in the statute, 
the allegation was not relevant, and the party should 
have applied for a rehearing, when the fact would have 
been inquired into, and if true redress been given.’ 

On a decree in absence a charge was given, where- 
upon the debtor obtained a sist from the justices, with- 
out consignation. The creditor ignoring the sist, poinded. 
In an action of reduction and damages brought against 
the creditors and justice, the Court assoilzied, because 
the statutory procedure of reponing was not followed.* 
Action of reduction dismissed where decree for £5 had 
been given by justices, value of a dog killed by defender,’ 

1 Crombie, 1833, 12 S. D. 122. 4 Waddel, 1821, 18. 198. 


? Flowerdew, 1850, 12 D. 1178. 5 Sempill, 1810, 15 F. C. 520. 
3 Thomson, 1852, 14 D. 479. 
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and also where the question was as to the amount of 
stall rent due by a tacksman.! 

One justice may pronounce decree in absence, and in 
case no more than one justice be present at the time 
and place appointed for a district meeting, the said 
justice, being then and there present, may hold a Court 
for the purpose of calling the roll of causes, of pro- 
nouncing decrees in absence, receiving returns of the 
executions of citations, and granting warrants for cita- 
tion de novo, but for no other purposes; which decrees 
in absence so pronounced, and warrants de novo issued, 
shall be equally valid and effectual as if they had been 
granted and issued by two or more justices then and 
there present (s. 16). 


Fees.—For the fees allowed to the clerk and officers 
of Court, which may not be varied or exceeded (s. 17 
and Schedule B), see Appendix. A complaint was pre- 
sented against a justice of peace clerk (1) for exacting 
fees on precepts of arrestment on dependence for which 
there is no authority, and (2) for granting discount to 
persons taking out a number of complaints.. The justices 
had sanctioned arrestments on dependence. Court held 
they had no such power, and discounts illegal.” 


Abstract of Table of Fees. 


table of fees must be printed on each complaint and 


copy for service, agreeably to the form annexed to the 
Act, or other form, to be settled by the justices, and a 
copy of the said table, signed by two of the justices and 


the clerk, shall be siepaniel and continued at all times” 


1 Thomson, 1822, 2S. 735. 2 Lord Advocate v. J. P. 
Lanarkshire, 1842, 14 Jur. 4 


An abstract of the 
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in a patent situation in the clerk’s office, and in every 
court-room or place for holding of Courts under authority 
of the Act. The fees shall be subject to modification 
by the justices in very small cases, or where one com- 
plaint is directed against two or more defenders (s. 18). 


Officers exacting Fees beyond Table.—If any 
clerk or depute-clerk of the peace, or any constable or 
other officer, take from any party, in a case of small debt, 
any fee not expressly authorised by the Act, or any 
higher rate of fee than is authorised, he shall be liable to 
a penalty not exceeding, if a clerk or depute-clerk, the 
sum of £5 for each offence, or if a constable or other officer, 
not exceeding the sum of 20s. for each offence ; which 
penalties respectively shall be awarded by the justices, 
either at a Quarter Sessions or at a district meeting, 
on complaint, either written or verbal, from the party 
aggrieved, and satisfactory proof thereof, and which 
penalties the justices shall direct to be paid either to 
the party complaining or the poor, or partly to both, 
reserving always to the said justices the power com- 
petent to them of further punishing their officers by 
suspension or dismissal, for this as well as other acts of 
malversation in office (s. 19). 


Fines.— An account shall be kept by the clerk of Court 
of all fines awarded by the justices by virtue of the Act; 
and all such fines shall, where the application of them is not 
otherwise provided for and directed by the Act, be paid 
to the poor in such manner as the justices direct (s. 20). 


Divisions of County.—The justices of the peace 
for each county have power at any meeting of Quarter 
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Sessions to make suitable divisions of the county or 
stewartry into districts where not already done, or to 
alter the divisions already made, within which the 
justices shall meet at such stated times and places as 
they at their Quarter Sessions fix, in order to carry the 
purposes of the Act into execution, and which meetings 
may be adjourned to any other lawful day or days, to 
be held at the same place. Of such divisions into dis- 
tricts, and the stated times and places of meetings so 
appointed, or alterations thereof, the justices at their 
Quarter Sessions shall order due notice to be given to 
all concerned by advertisement at the church doors of 
every parish in the county or stewartry, at least two 
Sundays previous to the first stated meetings so to be 
appointed or altered (s. 21). 


Justices may appoint a Clerk.—In case the 
clerk of the peace fail to attend, either personally or by . 
a sufficient deputy, in any of the said districts at the 
meetings appointed by the justices, of which the clerk 
had due notice, they are empowered to name an interim- 
clerk for that district, who shall be removeable by any 
subsequent Quarter Sessions, and another elerk may 
then be appointed by the said Quarter Sessions from 
time to time as they shall see cause (s. 22). Only 
a properly appointed justice of peace clerk can act, 
and practice will not warrant any illegality on this 
head,' but such an objection may be barred by personal 
exception.” See Clerk of the Peace. 


Rules and Orders.—The justices, at their Quarter 


1 Harvey, 1841, 14 Jur. 39; 1845, 2 Nicolson, 1848, 15 Jur, 636. 
17 Jur, 328. “14 ‘j 
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Sessions, from time to time, may make such rules and 
orders as they find to be necessary for carrying into 
effect the provisions and purposes of the Act, not being 
inconsistent with any of the express enactments or con- 
ditions therein contained, or otherwise contrary to law; 
and the said rules and orders having been made by the 
said justices at their Quarter Sessions shall be in force 
aud kept and observed by the said justices empowered 
to hear and determine the said causes, and their clerks 
and officers, and the suitors before them, until the same 
shall be repealed or varied by the justices at their said 
Quarter Sessions, or by the Lords of Session or Justiciary 
at Edinburgh, or by the Circuit Courts of Justiciary, 
on the application of any two or more justices of the 
peace (s. 23). 


Privilege.—No person liable to be summoned by 
virtue of the Act shall be exempt from the jurisdiction 
of the justices on account of privilege, as being a member 
of any other Court of justice (s. 24). 


Cases Excluded.—This Act or anything herein 
contained shall not extend to any debt or demand where 
the title of any lands, tenements, or hereditaments, or 
where any heritable right whatsoever is brought in 
question, nor to any other debt, matter, or thing that 
shall or may arise upon or concerning the validity of 
any will, testament, or contract of marriage, although 
the same shall not amount to the sum of £5 sterling ; 
nor to any debt for any money or thing won at or by 
means of any horse-race, cock-match, or any kind of 
gaming ‘or play, or any debt or demand for or on 
account of any spirituous liquors; anything herein 
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contained to the contrary in anywise notwithstanding 
(a. 25). 


Constable selling by Auction.—No constable or 
other officer of the peace, to whom execution of the 
decrees and warrants of the justices in cases falling 
under the present Act may be committed, shall be liable 
to any penalty, fine, or punishment for selling goods or 
effects under authority of the said decrees and warrants, 
by public sale or auction, although such constable or 
peace officer may not be licensed as an auctioneer ; any- 
thing in the Act of 19th of George the Third, c. 56, or 
in any other Act or Acts for regulating sales by public 
auction, or imposing duties thereon, to the contrary in 
anywise notwithstanding (s. 26). 


Solicitors or Procurators.—No solicitor or pro- 
curator in any inferior Court in Scotland, or the partner 
of any such person, shall from and after the passing of 
this Act be capable to continue or be a justice of the 
peace, or act as such, in any county in Scotland, during 
such time as such solicitor, procurator, or partner of any 
such person shall continue in the business or practice of 
solicitor or procurator in any inferior Court (s. 27). 
See Disqualification. 


toe ey, 


—— 


CHAPTER I 
CRIMINAL JURISDICTION 


Nature and Extent at Common Law.—Justices 
haye jurisdiction at common law to try charges chiefly 
relating to breaches of the peace, and such minor matters 
as petty assaults, thefts, and the like, which may be 
regarded as offences against the public peace. Only 
such cases as can be tried and disposed of summarily 
fall under their jurisdiction, which extends territorially 
only to the burghs or counties in or for which they are 
appointed, or to such offences as are committed within 
the limits defined by the Summary Jurisdiction (Scotland) 
Act, 1881 (44 & 45 Vict. c. 33), or any special statute 
conferring jurisdiction.* 


Warrant to Cite.—Justices may grant warrants to 
cite offenders, and even on charges which they are not 
competent to try, but the warrant can only be granted 
on an existing duly made and subscribed complaint.” 
The warrant should be carefully written out on the 
complaint and signed by the justice. Where an oath is 

1] Hume, ii. 57 ; Macdonald, 259, 2 Stewart, 1894, 1 Adam, 498. 
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required before granting a warrant, this should be adminis- 
tered and the fact recorded. The justice should satisfy 
himself as far as practicable, and particularly by inquiring 
at the clerk that everything is in order, and that one 
justice may sign. See further under Summary Procedure. 


Warrant to Apprehend.—Justices may likewise 
grant warrant to apprehend an offender, even on charges 
they are not competent to try. This need not necessarily 
be on a written complaint, although the justice may 
require such.t As a general rule, justices should insist 
on a written complaint, and see also that it is duly 
made and subscribed in terms of law.? The warrant 
should be dated, and if by a justice or justices of the 
peace, should bear their style, quality, and county, and 
the place where it is given.? If an oath precedent to 
granting is required, this should be administered and the 
fact recorded. One justice may sign, unless the statute 
requires two.* Care should be taken that there is power 
to apprehend, and not merely to cite, as well as that it 
is expedient and necessary to take the former instead of 
the latter course, the general rule being that it is pre- 
ferable to cite instead of apprehending a law-abiding 
citizen, except in unusual circumstances. See Summary 
Procedure. 


Declaration on Examination.—Where a person 
has been apprehended, the first step is to bring him 
before a magistrate at once. “The law of the land is 
that a person apprehended for any crime, and in the 

1 Hume, ii. 77 ; Macdonald, 260. 4+ M‘Leod, 1885, 18 S. 1153; 


2 Stewart, supra. M‘Creadie, 4 Irv. 176. 
® Macdonald, 261. 
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custody of the police, shall be forthwith brought before 
a magistrate. This has always been interpreted as 
meaning that he shall be brought before a magistrate 
within twenty-four hours.’! On arrest he is entitled 
to assistance of a law-agent (50 & 51 Vict. c. 35, 8.17), 
and he ought to be informed of this by the justice.? 
The agent is not entitled to interfere with the examina- 
tion, which, though so called, is more a voluntary 
declaration or explanation by a prisoner than an examina- 
tion, as “ No question should be put by the procurator- 
fiscal at any time before the magistrate; and when the 
prisoner intimates that he declines to answer further 
questions none should be put by anyone.”? The 
justice may adjourn the examination for not more than 
forty-eight hours. 

The justice ought to satisfy himself that the accused 
is of sound mind and sober. If insane, no examination 
takes place on that ground, which is recorded.* If not 
sober, he may be committed to prison by warrant and 
brought up again. The justice must be present during 
the deposition, and before receiving the same “he must 


inform him (the offender) of the charge, and warn him 


that what he says may be used in evidence against him, 
and that he may decline to answer, and these solemnities 
are now so established that their absence would prob- 
ably invalidate the declaration, although formerly they 
were not held essential.”° What the prisoner says must 
be free and voluntary, though the justice may interro- 
gate him, but neither by way of inducing or threatening 


1Per Lord J.-C. Macdonald in 3Lord Young in Brims, 1887, 
Kelly, 1897, 25 R. (J. C.) 3. 1 White, 462. 
* Goodall, 1888, 2 White, 1. 4 Robertson, 1891, 3 White, 6. 


5 Macdonald, p, 267. 
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him. If the prisoner declines to declare or to answer 
any question, this fact is recorded, and is held as the 
declaration. 

The declaration is taken in writing, and as nearly as 
may be in the words of the accused. It is read over 
to the accused, and anything altered or added that he 
desires. If the accused cannot write or declines, this 
is stated, and the justice signs in his presence.t The 
declaration ought to be written by a neutral person, as 
the clerk to the justices, and not by the procurator- 
fiscal or his assistants,? and there should be at least two 
witnesses present who understand the language used by 
the prisoner,> who also sign the declaration. If any 
articles are produced they should be docqueted and 
authenticated by a label signed by the prisoner and the 
justice. If the prisoner does not understand English, 
an interpreter must be provided,t but if deaf and 
dumb and can write, the declaration may be made by 
him on a, slate, transcribed, read over, and signed.® 

A prisoner may be re-examined after commitment for 
trial, but not after service of the complaint or indict- 
ment.® The discovery of important evidence is a ground 
for re-examination, or the accused may ask this, and on 
re-examination his first declaration ought to be read prior 
to his re-examination.’ 


Commitment.—After an accused has emitted a 
declaration he may be committed for trial or for further 
examination, but if the latter, the period ought to be 


1 Plenderleith, 1841, 2 Swin. 558 ; 4 Mackenzie, supra. 

French, 1853, 2 M. 1987. 5 Smith, 1851, 2 Swin, 547, 
2 Galbraith, 1860, 3 D. 52. ® Hume, ii. 826, 331. 
3 Mackenzie, 1839, 2 Swin, 345. 7 Macdonald, 270, 
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reasonable, not more, as a rule, than eight days, and jess 
if possible, and remanding or committing is in the 
discretion of the justice. The accused may be liberated 
on bail, but with that the justices have nothing to do. 
If the justice is satisfied that there are reasonable 
grounds to commit he does so, and if not he refuses and 
liberates. Mere suspicion is not sufficient to warrant a 
committal, but there must be a primd facie case. The 
warrant (1) proceeds upon an information or complaint 
signed by the procurator-fiscal or proper prosecuting 
person, designing the accused so as to identify him ; (2) it 
ought to set out the crime or offence charged specifically 
or by reference to the complaint doing so, on which the 
warrant will be written; and (3) it ought to be dated, 
specify the place of confinement, and either the period 
thereof or until liberated in due course of law. Justices 
are not frequently called on to exercise duties so oner- 
ous as commitments for common law crimes, and they 
ought as far as possible to discourage and decline such 
a responsibility, as such more properly falls to be per- 
formed by the Sheriff, who is presumably more familiar 
_ with criminal jurisprudence, and within whose province 
the criminal law more naturally falls. 

The procedure in summary trials in which justices 
most frequently sit will be dealt with later on under 
Summary Procedure. 


NATURE AND EXTENT UNDER STATUTE 


Justices have jurisdiction under a large number of 
statutes, which give them power either in express or implied 
terms to try such offences as are in contravention thereof. 
“Where no greater power is expressly given, justices are 
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limited to the imposition of a fine not exceeding £5, ex- 
clusive of expenses, or imprisonment not exceeding thirty 
days, accompanied, when necessary, with the exacting of 
caution for good behaviour, or to keep the peace or the 
like, for a period not exceeding three months, and under 
a penalty not exceeding £10.”1 The Summary Juris- 
diction Acts define their powers as to sentences in so 
far as the special statutes founded on do not do so, and 
reference is made to Summary Procedure. 

Without attempting to enumerate all the statutes 
which justices are called on to enforce by way of 
criminal trial, the following are among those commonly 
founded on. 


Animals, Cruelty to.—By the Cruelty to Animals 
(Scotland) Act, 1850, it is enacted that any person who 
cruelly beats, ill-treats, over-drives, abuses, or tortures 
any animal, or procures such to be done, is liable for 
each offence in a penalty not exceeding £5 (s. 1).’ Any 
person who keeps or uses or acts in the management of 
any place for fighting or baiting a bull, bear, badger, 
dog, cock, or other kind of animal, domestic or wild, or 
permits any place to be so used, is liable to a penalty 
of £5 every day he does so. Any person who receives 
money for admission is the keeper, and any person who 
encourages or aids in the offence is liable in a penalty of 
£5 (s. 2). Any person failing to get a licence from the 
Sheriff for killing horses or animals (not butcher meat), 
and to comply with the regulations by painting his name 
and the fact that he is licensed to slaughter animals on a 
sign-board, is liable to a penalty of £5, and £5 for every 
day the board is not fixed (s. 3). Any person failing to 

1 Barclay, Chisholm’s ed. 443, 
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enter a correct description of the colour marks and gender 
of such animals in a book, so that they may be identified, 
or refuses to exhibit the book to a magistrate or con- 
stable, is liable in a penalty for each offence of 40s. 
(s. 4). Ifa person licensed to slaughter horses obtain a 
licence as horse-dealer during subsistence of former, the 
latter licence is void (s. 5). Constable may apprehend 
offender, and convey him to magistrate (s. 6), and the 
complaint may be made within one month after its 
cause. It was held that a visit by an inspector of the 
Society for the Prevention of Cruelty to Animals to a 
farm, accompanied by a police constable, where they had 
inspected the horses in use in consequence of information 
received of an alleged offence under the statute, with the 
result that one of the complainer’s ploughmen was tried 
for cruelty to animals and convicted, was authorised by 
the Act.1. When the complaint is made to a justice the 
proceedings will be disposed of summarily under the 
Summary Procedure Act. The justices may,if the penalty 
be not paid on conviction, adjudge the offender to be 
imprisoned for not more than two calendar months, or 
they may, in lieu of penalty, award imprisonment not 
exceeding three months (s. 8). Where a person who is 
apprehended has charge of an animal and vehicle they 
may both be taken charge of and sold for the penalty 
and expenses (s. 9). 

No action can be brought against a magistrate or 
any person for anything done under authority of the 
Act, unless begun within two calendar months after the 
fact committed, and not until at least one calendar 
month after written notice thereof has been delivered 
to the defender, in which the cause of action must be 

. | Shepherd, 25 Jan, 1900, 37 8. L, R. 335, 
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clearly stated, and on the back of which the name and 
place of abode of the parties intending to sue and that 
of their agent must be indorsed (s. 10). 


Definitions.— Animal shall be taken to mean any 
horse, mare, gelding, bull, ox, cow, heifer, steer, calf, 
mule, ass, sheep, lamb, hog, pig, sow, goat, dog, cat, or 
any other domestic animal (s. 11). 

By sec. 2 of 58 Vict. c. 13, the definition of the 
word animal in sec, 11 is amended by adding at the 
end “or any game or fighting cock or other domestic 
fowl or bird,” and every person who shall in any 
manner encourage, aid, or assist at any cock fight, 
whether in a place kept for that purpose or otherwise, 
shall be guilty of an offence under the 1850 Act. 

Constable includes sheriff-officer, police officer, special 
constable, justice of peace constable, and words denoting 
singular include plural number, while those denoting 
masculine include feminine gender. Over-drive also 
signifies over-ride. ' 

Linnets trained as decoys held to be domestic 
animals! but not rabbits,” tame sea gulls,? or perform- 
ing lions. Dishorning cattle has been held not to be 
cruelty in Scotland,® though the opposite was held in 
England. Over-driving horse,’ leaving such yoked and 
unfed, exposed to cold$ leaving oxen unfed at slaughter- 
house, have been held acts of cruelty. Knowledge of 
the fact must be averred and proved. Stabbing dog 


-_ -——- S 


! Colam, 1883, 12 Q. B. D. 66. 6 Ford, 1889, 28 Q. B. 203. 

2 Aplin, 1893, 2 Q. B. D. 57. 7 Carmichael, 1 White, 338. 
3 Yates, 1896, 1 Q. B. D. 167. 8 Anderson, 4 Coup. 543. ‘ 

4 Harper, 1894, 2 Q. B. 319. ® Wilson, 3 Coup. 8. 


5 Todrick, 2 White, 636 ; Renton, 0 Sharp, 2 Coup. 273 ; Wright, — 
2 White, 43, 1890, 17 R. (J. C.) 29 
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worrying two small dogs,’ and firing at dog chasing 
same,” were not held to be wanton cruelty. 


Vivisection.—By the Cruelty to Animals Act, 1876 
(59 & 40 Vict. c. 77), the law relating to cruelty to 
animals is extended to the cases of animals which for 
medical, physiological, or other scientific purposes are 
subjected when alive to experiments calculated to inflict 
pain. Any person performing or taking part in perform- 
ing any experiment calculated to give pain, except under 
the restrictions imposed by the Act, is guilty of an 
offence, and for first offence liable to penalty of £50, 
and second or subsequent offences £100 or imprisonment 
not exceeding three months. 

The restrictions are—(1) the experiment must be 
performed with a view to the advancement by new dis- 
covery of physiological knowledge or of knowledge which 
will be useful for saving or prolonging life or alleviating 
suffering; (2) the experiment must be performed by a 
person holding such licence from one of Her Majesty’s 
Principal Secretaries of State, as is in this Act men- 
tioned, and in the case of a person holding such condi- 
tional licence as is hereinafter mentioned, or of experi- 
ments performed for the purpose of instruction in a 
registered place; (3) the animal must during the whole 
of the experiment be under the influence of some 
anesthetic of sufficient power to prevent the animal 
feeling pain; (4) the animal must, if the pain is likely 
to continue after the effect of the anesthetic has ceased, 
or if any serious injury has been inflicted on the animal, 
be killed before it recovers from the influence of the 
anesthetic which has been administered; (5) the experi- 

1 Cornelius, 4 Coup. 327, 2 Jack, 4 Coup, 351, 
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ment shall not be performed as an illustration of lectures 
in medical schools, hospitals, colleges, or elsewhere; and 
(6) the experiment shall not be performed for the purpose 
of attaining manual skill. 
Provided as follows: that is to say, (1) experiments 
may be performed under the foregoing provisions as to 
the use of anesthetics by a person giving illustrations of 
lectures in medical schools, hospitals, or colleges, or else- 
where, on such certificate being given as in this Act 
mentioned, that the proposed experiments are absolutely 
necessary for the due instruction of the persons to whom 
such lectures are given, with a view to their acquiring 
physiological knowledge, or knowledge which will be 
useful to them for saving or prolonging life, or alleviat- 
ing suffering; (2) experiments may be performed with- 
out anesthetics on such certificate being given as in this 
Act mentioned, that insensibility cannot be produced with- 
out necessarily frustrating the object of such experiments; 
(3) experiments may be performed without the person 
who performed such experiments being under an obliga- 
tion to cause the animal on which any such experiment 
is performed to be killed before it recovers from the influ- 
ence of the anesthetic, on such certificate being given as 
in this Act mentioned, that the so killing the animal 
would necessarily frustrate the object of the experiment, 


and provided that the animal may be killed as soon as ~ 


such object has been attained; and (4) experiments may 
be performed not directly for the advancement by new 
discovery of physiological knowledge, or of knowledge _ x 
which will be useful for saving or prolonging life or 
alleviating suffering, but for the purpose of testin 
particular former discovery alleged to have been for 


. 
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such certificate being given as is in this Act mentioned, 
that such testing is absolutely necessary for the effectual 
advancement of such knowledge. 

The substance known as curari or curare shall not, for 
the purposes of this Act, be deemed to be an anesthetic. 

Notwithstanding anything in this Act contained, an 
experiment calculated to give pain shall not be performed 
without anesthetics on a dog or cat, except on such 
certificate being given as in this Act mentioned, stating, 
in addition to the statement hereinbefore required to be 
made in such certificate, that for reasons specified in the 
certificate the object of the experiment will be neces- 
sarily frustrated, unless it is performed on an animal 
similar in constitution and habits to a cat or dog, 
and no other animal is available for such experiment ; 
and an experiment calculated to give pain shall not be 
performed on any horse, ass, or mule, except on such 
certificate being given as in this Act mentioned, that the 
object of the experiment will be necessarily frustrated 
unless it is performed on a horse, ass, or mule, and that 
no other animal is available for such experiment. 

Any exhibition to the general public, whether admitted 
on payment of money or gratuitously, of experiments on 
living animals calculated to give pain, shall be illegal. 

Any person performing, or aiding in performing, such 
experiments, shall be deemed to be guilty of an offence 
against this Act, and shall, if it be the first offence, be 
liable to a penalty not exceeding £50, and if it be the 
second or any subsequent offence be liable, at the dis- 
eretion of the Court by which he is tried, to a penalty 
not exceeding £100, or to imprisonment for a period not 
exceeding three months. 

And any person publishing any notice of any such 
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intended exhibition by advertisement in a newspaper, 
placard, or otherwise, shall be liable to a penalty not 
exceeding £1. 

A person punished for an offence under this section 
shall not for the same offence be punishable under any 
other section of this Act. 

A prosecution under the Act cannot be instituted 
against a licensed person without the assent in writing of 
the Secretary of State (s. 21). The Act does not apply 
to invertebrate animals (s. 22). 

In Scotland offences against the Act may be pro- 
secuted and penalties recovered under the provisions of 
the Summary Procedure Act, 1864, or if a person 
accused of any offence against the Act, in respect of 
which a penalty of more than £5 can be imposed, on 
appearing before a Court of summary jurisdiction, declare 
that he objects to being tried for such offence in the 
Court of summary jurisdiction, proceedings may be taken 
against him on indictment in the Court of Justiciary in 
Edinburgh or on Circuit. 

Every person found liable in any penalty or costs 
shall be liable, in default of immediate payment, to im- 
prisonment for a term not exceeding three months, or 
until such penalty or costs are-sooner paid (s. 17). 


ARMY ACTS 


Fraudulent Enlistment.—tThe offence of fraudu- 
lent enlistment consists in any person (1) when belong- 
ing to the regular forces, or the militia when embodied, 
enlisting without having obtained a regular discharge, or 
otherwise fulfilled the conditions enabling him to enlist 
in the regular forces; or (2) when belonging to the 
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regular forces enlisting in the militia, or any of the 
reserve forces not subject to military law, or in the Royal 
Navy, without having fulfilled conditions enabling him to 
doso. The punishment is imprisonment, or, where it is not 
a first offence, penal servitude (44 & 45 Vict.c. 58,8. 13). 

When an offender has fraudulently enlisted on several 
occasions, he may be deemed to belong to any of the 
corps he has been appointed or transferred to, and he 
may be tried for any number of like offences at the same 
time, and awarded the higher punishment (s. 13 (2)); and 
deserting or attempting to desert is an aggravation of the 
charge (s. 13 (3)).1 


Billeting Soldiers.—If a constable (1) billets any 
officer or soldier or horse on any person not liable to 
billets without the consent of such person; or (2) 
receives, demands, or agrees for any money or reward 
whatsoever to excuse or relieve a person from being 
entered in a list as liable, or from his liability to billets ; 
or (3) billets or quarters on any person or premises 
without the consent of such person, or the occupier of 


-such premises, any person or horse not entitled to be 


billeted ; or (4) neglects or refuses after sufficient notice 
is given to give billets demanded for any officer, soldier, 
or horse entitled to be billeted, he is liable on summary 
conviction to a fine of not less than 40s. and not exceed- 
ing £10 (44 & 45 Vict. c. 58, s. 109). 

If a keeper of a victualling house (1) refuses or 
neglects to receive any officer, soldier, or horse billeted 
upon him under the Act, or to furnish such accommoda- 
tion as is required; or (2) gives or agrees to give any 
money or reward to a constable to excuse or relieve him 

1 Manual of Military Law. 
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from being entered in the list as liable, or from his lia- 
bility to billets, or any part of such liability ; or (3) gives 
or agrees to give to any officer or soldier billeted upon 
him any money or reward in lieu of receiving an officer, 
soldier, or horse, or furnishing the said accommodation, 
he is, on summary conviction, liable to a fine of not less 
than 40s. and not exceeding £5 (s. 110). 

(1) If any officer quarter or cause to be billeted any 
ofticer, soldier, or horse, otherwise than is allowed 
by the Act upon any person, he shall be guilty 
of a misdemeanour (s. 111 (1)). 

(2) If any officer or soldier commits any offence in 
relation to billeting, for which he is liable to be 
punished under Part I. of the Act (relating to 
discipline), other than an offence in respect of 
which any other remedy is given by this part 
of the Act to the person aggrieved, he shall upon 
conviction be liable to a fine not exceeding £50 
ee a a a 4) 

(3) A certificate of a conviction for an offence under 
this section shall be transmitted by the Court 
making such conviction to a Secretary of State 
(s. 111 (3)). 


Impressment of Carriages.—Any constable who 

(1) Neglects to execute any warrant of a justice re- 
quiring him to provide carriages, animals, or 
vessels; or 

(2) Receives, demands, or agrees for any money or 
reward whatsoever to excuse or relieve any 
person from having entered in a list as liable 


to furnish, or from being required to furnish, or ~ 
from furnishing any carriage, animal, or vessel; or 
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(5) Orders any carriage, animal, or vessel to be 
furnished for any person on purpose on any 
oceasion for and on which it is not required 
by the Act to be furnished, 

shall on summary conviction be liable to a fine of not 
less than 20s. nor more than £20 (s. 116). 

A person ordered by any constable in pursuance of 
the Act to furnish a carriage, animal, or vessel, who 

(1) Refuses or neglects to furnish the same to the 
orders of such constable and the Act; or 

(2) Gives or agrees to give to a constable or to any 
officer or non-commissioned officer any money 
or reward whatsoever to be excused from being 
entered on a list as lable to furnish, or from 
being required to furnish, or from furnishing, 
or in lieu of furnishing any carriage, animal, 
or vessel in pursuance of the Act; or 

(3) Does any act or thing by which the execution of 
any warrant or order for providing or furnish- 
ing carriages, animals, or vessels is hindered, 

shall on summary conviction be hable to pay a fine of 
not less than £2 nor more than £10 (s. 117). 

Any officer or soldier who commits any offence in 
relation to the impressment of carriages, for which he 
is liable to be punished under Part I. (relating to 
discipline) of the Act, other than an offence in respect 
of which any other remedy is given by this part of the 
Act to the person aggrieved, shall on summary con- 
viction be liable to a fine not exceeding £50 nor less 
than £2. ‘ 

A certificate of a conviction for an offence under this 
section shall be transmitted by the Court making such 
conviction to a Secretary of State (s. 118). 


7 
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Supplemental provisions as to billeting and impress- 
ment of carriages— 

(a) If any officer or soldier fails to comply with the 
provisions of this part of the Act with respect 
to the payment of a sum due to the keeper of 
a victualling house, or in respect of carriages 
or animals, or to the making up of an account 
of the sum due, the person to whom the sum 
is due; or 

(b) If a keeper of a victualling house suffers any ill- 
treatment by violence, extortion, or making dis- 
turbance in billets from any officer or soldier 
billeted upon him, or if the owner or driver of 
any carriage, animal, or vessel furnished in 
pursuance of this part of the Act suffers any 
ill-treatment from any officer or soldier, the 
person suffering such ill-treatment; (but when 
there is an officer commanding such officer or = 
soldier present at the place, only after first — 
making due complaint to such commanding 
ices 

may apply to a Court of summary jurisdiction, and - 

such Court, if satisfied on oath of such failure or 
such ill-treatment, and of the amount fairly due 
to the applicant, including the costs of his appli- 
cation to the Court, shall certify the same to a 
Secretary of State who shall forthwith cause the 
amount due to be paid, provided that such Secre- 
tary,if it appear to him that the amount namedin 
such certificate is not justly due, or is in excess 
of the amount justly due, may direct a complaint 
to be made to a Court of summary jurisdic 
for the county, borough, or place for 
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the Court giving the certificate acted, and the 
Court after hearing the case may by order 
confirm the said certificate, or vary it in such 
manner as to the Court seems just (s. 119). 

A constable shall observe the directions given to him 
for the due execution of this part of the Act by the 
police authority; and the police authority or any 
member thereof, and every justice of the peace, may, 
if it seem necessary, and in the absence of a constable, 
themselves or himself exercise the powers and perform 
the duties of this part of the Act vested in or imposed 
on a constable, and in such case any such person is in this 
part of the Act included in the expression “ constable.” 

A person having or executing any military office or 
commission in any part of the United Kingdom shall 
not directly or indirectly be concerned as a justice or 
constable in the billeting of or appointing quarters for 
any officer or soldier or horse of the corps under his 
immediate command; and all warrants, acts, and things 
made, done, and appointed by such person for or con- 

cerning the same shall be void (s. 120). 
If any person (1) forges or counterfeits any route 
or requisition of emergency, or knowingly produces to 
a justice or constable any route or requisition of emer- 
gency so forged or counterfeited; or (2) personates or 
represents himself to be an officer or soldier authorised 
to demand any billet, or any carriage, animal, or vessel, 
or to be entitled to be billeted, or to have his horse 
billeted; or (3) produces to a justice or constable a 
route or requisition which he is not authorised to pro- 
duce, or a document falsely purporting to be a route or 
requisition, he shall be liable on summary conviction to 
imprisonment for a period not exceeding three months 
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with or without hard labour, or to a fine not less than 
£1 and not more than £5 (s. 121). 


Desertion.—The offence in military law of deserting 
or attempting to desert Her Majesty’s service requires 
intention either not to return to Her Majesty’s ser- 
vice, or to escape some particular important service, 
either without being discharged or without leave of 
absence. Mere length of absence, or that the offender 
has departed to a considerable distance, does not neces- 
sarily imply intention to desert, but the fact that a man 
has disguised himself, or conceals himself when called 
upon for any important duty, such as foreign service, is 
strong evidence of intention! “ Every person subject to 
military law who commits any of the following offences ; 
that is to say, (a) deserts or attempts to desert Her 
Majesty’s service; or (b) persuades or endeavours to 
persuade, procures or attempts to procure, any person 
subject to military law to desert from Her Majesty’s 
service, shall, on conviction by court-martial—if he 
committed such offence when on active service, or under 
orders for active service, be liable to suffer death, or 
such less punishment as in this Act mentioned; and if 
he committed such offence under any other circum- 
stances, be liable for the first offence to suffer imprison- 
ment, or such less punishment as in this Act mentioned ; 
and for the second or any subsequent offence, to suffer 
penal servitude, or such less punishment as in this Act 
mentioned.” A previous offence of fraudulent enlist- 
ment may be reckoned as a previous offence for the 
purpose of higher punishment (44 & 45 Vict. c. 58, 
s. 12). An offender is liable, on conviction or confession 

1 Manual of Military Law, p. 23. 
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of desertion, to general service, or transfer to such corps 
of the regular forces as the competent military authority 
may from time to time order (s. 83 (7)). <A deserter, 
upon conviction by court-martial or confession, also 
forfeits the whole of his prior service (s. 73 (1), s. 
79 (2)), and his pay while absent on desertion or under- 
going imprisonment (s. 138 (1)); but the forfeited 
service may be restored (s. 79) and the deduction of 
pay remitted (s. 139) by a Secretary of State. A soldier 
on furlough, if detained by sickness or other casualty, 
may, if there is not an officer performing military duty 
of the rank of captain or upwards within convenient dis- 
tance of the place, get an extension not exceeding one 
month from a justice of the peace, who must certify the 
extension and the cause thereof to the soldier’s com- 
manding officer if known, and if not to a Secretary of 
State ; for the period of extension the soldier is not lable 
to be treated as a deserter or absent without leave (s. 
173). Sec. 27 (3) provides that every person subject 
to military law who, “being a soldier, falsely states to 
his commanding officer that he has been guilty of deser- 
tion or of fraudulent enlistment, or of desertion from the 
navy, or has served in and been discharged from any 
portion of the regular forces, reserve forces, or auxiliary 
forces, or the navy, shall, on conviction by court-martial, 
be liable to suffer imprisonment, or such less punishment 
as is in this Act mentioned.” A soldier is not to be 
tried for desertion, except desertion on active service, if, 
after the offence has been committed, he has served 
continuously in an exemplary manner in a corps of the 
regular forces for not less than three years (s. 161). 
Every person subject to military law who assists any 
person subject to military law to desert, or, being 
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cognisant of any desertion or intended desertion of such 
a person, does not forthwith give notice to his com- 
manding officer, or take any steps in his power to cause 
the deserter, or intending deserter, to be apprehended, is 
liable, on conviction by court-martial, to imprisonment or 
such less punishment as is mentioned in the Act (s. 14). 

The penalties for offences with regard to desertion are 
provided in secs. 152, 153, 154, 163 (1) (6). Any 
person who falsely represents himself to be a deserter is 
liable on summary conviction to be imprisoned, with or 
without hard labour, for a period not exceeding three 
months (s. 152). Any person who (1) procures or 
persuades or attempts to persuade a soldier to desert ; 
(2) knowing that a soldier is about to desert aids him to 
desert or conceals him; or (3) knowing a soldier to be 
a deserter aids or assists him in concealing himself 
or in his rescue, is liable on summary conviction to be 
imprisoned, with or without hard labour, for a period 
not exceeding six months (s. 153). (1) Suspected de- 
serters may be apprehended by any constable, or, if 
none can be met with, by “any officer, soldier, or other 
person”; (2) a justice of the peace, magistrate, or other 
person having power to issue a warrant may, if satisfied 
by evidence on oath that a deserter is, or is reasonably 
suspected to be, within his jurisdiction, issue a warrant 
for his apprehension; (3) the suspected person must 
forthwith be brought before a Court of summary juris- 
diction, and the Court may deal with the case as if he 
were brought before,it for an offence; (+) if satisfied by 
evidence on oath or by confession that such person is 
a deserter, shall cause him either to be delivered to 
military custody, or to be committed to prison or police 


station for a reasonable time, until he can be so de- 


“a9 


Ph 
a) 
-_ 


9 


CRIMINAL JURISDICTION 103 


livered. The Court shall, if the person confess and 
evidence of the truth or falsehood be not produced, 
remand the person from time to time not more than 
eight days in each instance till the information be got. 
In either case of delivery or committal the Court trans- 
mits to the Secretary of State a descriptive return in 
relation to each deserter in accordance with the form 
given in Schedule 4, for which the clerk shall be entitled 
to a fee of two shillings (s. 154). The justice also states 
in the return the person to whom the reward for appre- 
hension is due, and the amount—five shillings, ten 
shillings, fifteen shillings, or twenty shillings—which in 
his opinion should be granted. 


Military Manceuvres.—By the Military Mancuvres 
Act, 1897 (60 & 61 Vict. c. 43), s. 7, it is enacted that 
—(1) if within the limits and during the period spe- 
cified in an order authorising military manceuvres under 
the Act any person (a) wilfully and unlawfully obstructs 
or interferes with the execution of the manceuvres, or (0) 
without due authority enters or remains in any camp, 
he shall be liable on summary conviction to a fine not 
exceeding £2, and he or any animal: or vehicle under 
his charge may be removed by any constable, or by 
orders of any commissioned officer of the authorised 
forces. 

(2) If within the limits and during the period 
aforesaid any person (@) without due authority moves 
any flag or other mark distinguishing for the pur- 
poses of the manoeuvres any lands, or () maliciously 
cuts or damages any telegraph wire laid down or 
for the use of the authorised forces, he shall be liable 
on summary conviction to a fine not exceeding £5. 
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Militia.—The law relating to the militia is con- 
solidated by the Act 45 & 46 Vict. c. 49. 

If a person (a) having been discharged with disgrace 
from any part of Her Majesty’s forces, or having been 
dismissed with disgrace from the navy, has afterwards 
enlisted in the militia without having declared the 
circumstances of his dismissal or discharge; or (0) is 
concerned when subject to military law in the enlistment 
for service in the militia of any man when he knew or 
had reasonable cause to believe such man to be so 
circumstanced that by enlisting he commits an offence 
against the Army Act or the Militia Act; or (¢) wilfully 
contravenes when subject to military law any enactments, 
orders, or regulations which relate to the enlistment or 
attestation of militiamen, is guilty of an offence. A 
person guilty of such an offence is liable to be arrested 
by a Court of summary jurisdiction, and to be sentenced 
to imprisonment with or without hard labour for not 
less than two and not more than six months. He may 
in any case be taken into military custody (45 & 46 
Vict. c. 49, s. 10). 

Absence from Leave, from Training or Embodiment.— 
Any militiaman who commits any of the following 
offences, namely : without leave lawfully granted, or such 
sickness or such other reasonable excuse as may be allowed 
in accordance with the orders and regulations under the 
Act, fails to appear at the time and place appointed, 
either for preliminary training, or for annual training, or 
for assembling or embodiment, shall (a) in the case of 
embodiment be guilty, according to the circumstances, of 
deserting within the meaning of sec. 12, or of absenting 
himself without leave within the meaning of sec. 15 of 
the Army Act, 1881; and (2) in any other case be guilty 
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of absenting himself without leave within the meaning 
of sec. 15 of the Army Act, 1881. A militiaman who 
commits such an offence under either of these sections, 
whether otherwise subject to military law or not, shall be 
liable to be convicted by a Court of summary jurisdiction 
and sentenced to a fine of not less than £2 nor more than 
£25, and in default of payment to imprisonment with or 
without hard labour for not less than seven days and not 
more than the maximum term allowed by law for non- 
payment of the fine. He may in any case be taken into 
military custody (45 & 46 Vict. c. 49,s. 23). He may be 
apprehended in like manner to a deserter from the army. 

Any person who falsely represents himself to any 
military, naval, or civil authority to be a deserter or 
absentee without leave from the militia shall be liable 
on conviction by a Court of summary jurisdiction to 
imprisonment with or without hard labour for a term 
not exceeding three months (s. 24 (2)). 

Inducing Militiaman to Desert or Absent himself. 
Any person who by any means whatsoever (a) procures 
or persuades any militiaman to commit an offence of 


_ absence without leave within the meaning of the Act, or 


attempts to procure or persuade such to commit the 
offence ; (b) knowing that a militiaman is about to commit 
the offence of absence without leave within the meaning of 
the Act, aids or assists him in doing so; or (c) knowing 
any militiaman to be an absentee without leave within 
the meaning of the Act, conceals such militiaman, or aids 
or assists him in concealing himself, or employs or 
continues to employ him or aids or assists in his rescue, 
shall be liable on conviction by a Court of summary 
jurisdiction to a fine not exceeding £20 (s. 25 (1)). 
Fraudulent Re-enlistment or False Answer—If any 
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person commits any of the following offences: (a) 
when belonging to the militia without having fulfilled 
the conditions enabling him to enlist, enrol, or enter, 
enlists or enrols in any of the auxiliary or reserve 
forces, or enters the Royal Navy; or (0) when belonging 
to the reserve forces, or to any of the auxiliary forces 
other than the militia, or to the Royal Navy, without 
having fulfilled the conditions enabling him to enrol, 
enlists in the militia, such person if on service as part 
of the regular forces at the time when he commits the 
offence shall be guilty of fraudulent enlistment, and in 
any other case shall be guilty of making a false answer ; 
and for the purposes of this section a person shall be 
deemed to be on service as part of the regular forces 
if being a militiaman he is embodied, or if when 
belonging to the reserve forces he is called out on per- 
manent service, or if when belonging to the yeomanry or 
volunteers he is on actual military service. A person 
who commits an offence under this section, whether 
otherwise subject to military law or not, shall be liable 
to be convicted by a Court of summary jurisdiction and 
sentenced to imprisonment with or without hard labour 
for any term not less than one month and not more than 
three months, or to a fine of not less than £5 and not 
more than £25, and in default of payment to imprison- 
ment with or without hard labour for any term not less 
than one month and not more than the maximum term 
allowed by law for non-payment of the fine, and in 
the case of a second or any subsequent conviction to 
be sentenced to imprisonment with or without hard 
labour for any term not less than two and not more 
than six months. He may in any case be taken Anke 
military custody (s. 26 (23)). 
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Attempt to commit above Offence——A person who 
attempts to commit an offence under this section is lable 
to be taken into military custody, tried, convicted, and 
punished in like manner as if he had committed the 
offence, with this qualification that if convicted by 
Court of summary jurisdiction terms of imprisonment 
and fine are to be reduced by one-half (s. 26, subs. (3)). 

Procedure.—If fine not exceeding £25, such amount 
may, if not otherwise provided for, be recovered on 
conviction by Court of summary jurisdiction in like 
manner as if it were a fine under the Act (s. 42). 

No Mitigation—Save as provided by sec. 166 of the 
Army Act, the minimum fixed by the Militia Acts for 
the amount of any fine or forfeiture, or for the term of 
any imprisonment, shall be duly observed by Courts of 
summary jurisdiction, and shall, notwithstanding any- 
thing in any Act contained, not be reduced by way of 
mitigation or otherwise (s. 42, subs. 4). See, however, scale 
in Summary Jurisdiction Acts, which should be followed. 

Limitation of Time.—Proceedings against an offending 
_militiaman before a Court of summary jurisdiction may 

be instituted whether term of service expired or not, 
and at any time within two months after offence 
becomes known to his commanding officer if the offender 
is then apprehended, or within the like period after his 
apprehension (s. 43, subs. 2). 


Chimney - Sweepers.—Any person who - shall 
compel or knowingly allow any child or young person 
under the age of twenty-one years to ascend or descend 
a chimney or enter a flue for the purpose of sweeping, 
cleaning, or coring the same, or for extinguishing fire 
therein, shall be liable to a penalty of not more than £10 
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(3 & 4 Vict. c. 85, s. 2), or in lieu thereof the justices 
may adjudge the offender to be imprisoned in the 
common gaol or house of correction for any term not 
exceeding six months, with or without hard labour 
(27 & 28 Vict. c. 37, 8. 9). 

If any master-builder or master-workman build a 
chimney or flue the withs and partitions of which are 
not of brick or stone, and at least equal to half a brick 
in thickness, or not of good materials and well stuccoed ; 
or in any section less than fourteen inches by nine inches, 
if of greater length than four feet out of the wall (not being 
a circular chimney or flue twelve inches in diameter) ; 
or constructed with any angle therein less obtuse than 
120 degrees; or the salient or projecting angle of which 
chimney or flue is not rounded off four inches at the 
least; is liable in a penalty of not less than £10 nor 
exceeding £50. Chimneys or flues may be built at 
angles with each other of 90 degrees and more, pro- 
vided they have proper doors or openings not less than 
six inches square (3 & 4 Vict. c. 85, s. 6). 

If any chimney-sweeper employ a child under the age 
of ten years to do or assist in doing any work or thing 
in or about his house or business, elsewhere than within 
his -house or place of business or the yard or building 
connected therewith; or if he causes or knowingly 
allows any young person under the age of sixteen in his 
employment, or under his control, to enter before, with, 
or after him into any part of a house or building where 
he is for the purpose of sweeping, cleaning, or coring a 
chimney or flue therein and belonging thereto, or for 
extinguishing fire in any such chimney or flue, or to be 
therein for any part of the time which the chimney- 


sweeper himself continues therein for such purpose, he shall 
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be liable for such offence in a penalty not exceeding £10 
(27 & 28 Vict. c. 37, ss. 6, 7, and-8). 

When the age of a young person or child comes in 
question, the proof of the age les on the defendant 
(27 & 28 Vict. c. 37, s. 10). 

Penalties may be recovered before two justices of the 
county where offence committed, and are levied, with 
costs, by distress of goods and chattels on conviction by 
confession or proof by one or more witnesses, half the 
penalty going to the informer and half to the poor of 
the parish (3 & 4 Vict. ec. 85,s. 7). Failing payment 
immediately or within time fixed, offender may be com- 
mitted to prison for not more than two months, unless 
penalty and costs sooner paid (s. 8). Appeal allowed to 
Quarter Sessions within three days after conviction, 
allowing seven clear days before sessions, appellant either 
remaining in custody or granting bond with two sureties 
before a justice to appear personally and abide judg- 
ment and pay costs (s. 11). No conviction to be quashed 
for want of form (s. 12). 


Criminal Law Amendment.—Under this Act 
(48 & 49 Vict. c. 69) justices of the peace have a most 
important power conferred upon them in the form of a 

Power of Search.—lf it appears to any justice of the 
peace, on information made before him on oath by any 
parent, relative, or guardian of any woman or girl, or any 
other person who in the opinion of the justice is bond fide 
acting in the interest of a woman or girl, that there 
is reasonable cause to suspect that she is unlawfully 
detained for immoral purposes by a person in any place 
within the jurisdiction of the justice, he may issue a 
warrant authorising any person named therein to search 
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for, and when found to take to and detain in a place of 
safety, such woman or girl, until she can be brought 
before a justice of the peace, and the justice before 
whom she is brought may cause her to be delivered up 
to her parents or guardians, or otherwise dealt with as 
circumstances may permit and require. 

The justice issuing the warrant may, by the same or 
another warrant, have any person accused of so un- 
lawfully detaining such woman or girl apprehended and 
brought before a justice and proceedings taken for pun- 
ishing such person according to law. 

A woman or girl shall be deemed to be unlawfully 
detained for immoral purposes if she is so detained 
for the purpose of being unlawfully carnally known 
by any man, whether any particular man or generally, 
and (a) either is under the age of sixteen, or (0) of or 
over the age of sixteen years and under the age of 
eighteen years, if so detained against her will or against 
the will of her father or mother, or of any other person 


having the lawful care or charge of her, or (¢) if of or { 
above the age of eighteen years, is so detained against 
her will. Any person authorised by such a warrant to j 


search for any woman or girl so detained may take (if 
need be by force) any house, building, or other place 
specified in such warrant, and remove such woman or 
girl therefrom, provided always that every such warrant 
shall be addressed to and executed by some superin- 
tendent, inspector, or other officer of police, who shall 
be accompanied by the parent, relative, or guardian, or 
other person making the information, if such person so 


desire, unless the justice otherwise direct (s. 10). e) 


Dogs.—By the Dogs Act, 1871 (34 & 351 


7~- 
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58, s. 2), it is provided that any Court of summary 
jurisdiction may take cognisance of a complaint that a 
dog is dangerous, and not kept under proper control, and 
if it appears that such dog is dangerous, the Court may 
make an order in a summary way directing the dog to 
be kept by the owner under proper control or destroyed, 
any person failing to comply with such order shall be 
liable to a penalty not exceeding 20s. for every day 
during which he fails to comply with such order. The 
procedure for obtaining this order is civil not criminal, 
no offence being capable of being committed till the 
order is disobeyed! Any person who acts in contra- 
vention of any order made in pursuance of this section 
shall be liable to a penalty not exceeding 20s. Due 
notice of such order shall be published at the expense of 
the local rate. 

Court of summary jurisdiction means in Scotland, 
inter alia, any justice or justices of the peace to whom 
jurisdiction is given on proceedings before whom may be 
regulated by the Summary Jurisdiction Acts or any Acts 


_ therein referred to. 


By the 17 & 18 Vict. c. 60, s. 2, any person who on 
any public highway in any part of the United Kingdom 
uses any dog for the purpose of drawing or helping to 
draw any cart, carriage, or barrow is liable to a penalty 
not exceeding 40s. for the first offence, and not exceeding 
£5 for the second and any subsequent offence. 


Drilling.—Every person present or assisting at any 
meeting for training or drilling assembled without 
authority of the king, lord lieutenant, or two justices 
of the county, is liable to transportation for seven or 

1 White v. Main, 1897, 24 R. (J. C.) 90. 
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imprisonment for two years (60 Geo. mL ec. 1 (1819), 
and 1 Geo. Iv. ec. 1, 6 Geo. Iv. c. 47, 7 Will. 1v., and 1 
Vict. c. 47). For transportation is now substituted penal 
servitude for seven years or imprisonment for two years 
(20 & 21 Vict. c. 3, and 27 & 28 Vict. c. 5). Justices 
of the peace and their officers may disperse such meet- 
ings, apprehend those concerned, and deal with them as 
in cases of bailable offences. Prosecutions must be com- 
menced within six months after the offence is committed. 


Game Dealing, etc., without Licence.—By 23 & 
24 Vict. c. 90, the Acts of 1 & 2 Will. 1v. c. 32, and 2 & 3 
Vict. c. 35, relating to licences to deal in game, are made 
applicable to Scotland (s. 13). If any person take, kill, 
or pursue game, or assist in doing so, without taking out 
the proper licence and keeping the same in force, he shall 
forfeit the sum of £20 (23 & 24 Vict. c. 90,5. 4). 

If any person found doing any act for which a 
game licence is required, refuse to produce and show his 
licence to any officer of Inland Revenue, or the owner 
or occupier of the land where found, or to any person 
having taken out a proper licence, or to give to the 
person demanding his Christian name, surname, and 
place of residence, and the place where he took out the 
licence, or if he produce false licence, or give false name 


or place, or refuse to allow the licence to be read or a 


copy taken, he shall forfeit £20 (s. 10). 

If any person purchase or sell or otherwise deal in 
game without a licence he shall forfeit £20 (s. 14). 

By 1 & 2 Will. Iv. c. 32 (extended to Scotland as above 
stated),if any person sell game without certificate or licence, 
or having certificate sell to a person not having a dealer’s 
licence, he shall be liable in a penalty of not more than 
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£2 for each head of game thus bought, and costs, on con- 
viction before two justices (ss. 17 and 25), but an inn- 
keeper buying from licensed dealer for consumption in 
his house is excepted (s. 26). 

If any person buy game except from a licensed dealer 
he is liable in a penalty of not more than £5 for each 
head of game so bought, and costs, on conviction before 
two justices (s. 27). 

If any person holding a licence buy game at an 
uncertificated place, or otherwise offends against the Act, 
he is liable in a penalty of not more than £10, with costs, 
on conviction before two justices (s. 28). 

The lawful servants of persons holding licences to 
deal in game are excepted. 


Navy.—The discipline of the navy is chiefly regu- 
lated by the Act 5 & 6 Will. Iv. c. 24, as amended by 
16 & 17 Vict. c. 69, and as to enlistment, etc., 47 & 48 
Vict. c. 46. There are, however, many provisions in the 
Navy Act, 1881 (44 & 45 Vict. ¢. 58), and the Merchant 


Shipping Act, 1894 (57 & 58 Vict. c 66), applicable 


to the navy. Jurisdiction is given to justices of the 
peace to try and punish offenders both within and with- 
out the navy by 16 & 17 Vict. c. 69, s. 12; but as the 
aid of the justices is rarely invoked by the navy, the 
discipline being chiefly maintained by the officers on 
board ship in virtue of their powers under the Naval 
Acts, it seems unnecessary to detail the powers of 
justices with regard to this subject. 


Pawnbrokers Act.—The law relating to pawn- 
brokers was consolidated by the Pawnbrokers Act, 1872 
(35 & 36 Vict.c.93). “Pawnbroker” includes every person 

8 
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who carries on the business of taking goods and chattels 
in pawn,! and every person who keeps a shop for the 
purchase or sale of such goods, and pays or advances 
thereon any sum not exceeding £10, with an under- 
standing that these may be afterwards redeemed or 
repurchased on any terms. Such transaction is deemed 
a pawning, pledge, and loan respectively within the Act 
(ss. 5 and 6). “ Pledge” means an article pawned with a 
pawnbroker ; “ pawner,’ a person delivering an article 
for pawn to a pawnbroker; “shop” includes dwelling- 
house and warehouse, or other place of business or place 
where business is transacted; “unfinished goods or 
materials ” includes goods of any manufacture or of any 
branch of any manufacture either mixed or separate, or 
any materials whatever plainly intended for the com- 
posing or manufacturing of any goods, after such goods 
or materials are put into a state or course of manu- 
facture, or into a state for any process or operation to 
be performed thereupon or therewith, and before the 
same are completed or finished for the purpose of wear 
or consumption ; “ constable” includes any peace officer ; 
“justice” means justice of the peace having jurisdiction 
in the county or place where the matter requiring the 
cognisance of a justice arises; “Court of summary 
jurisdiction” means any justice, justices, or magistrate 
(however designated) having jurisdiction under the Sum- 
mary Jurisdiction Act of 1848 (described in Part I. of 
the 2nd Schedule to this Act). Executors of pawn- 
brokers are not personally liable for penalties except by 
their own neglect (s. 7). Acts of agent, servant, or 
apprentices of pawnbroker in relation to business deemed 
to be by pawnbroker (s. 8); and assigns, executors, or 
1 Hunter, 1883, 11 R. (J. C.) 14. 
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administrators of pawners have the benefits of the Act 
(549): 

The Act applies to every loan not above £10, except 
where a special contract authorised by the Act is made 
between the pawner and the pawnbroker at the time of 
pawning (s. 10). 

If a pawnbroker fails to keep books, or to enter the 
particulars therein in the manner and as indicated in 
the Act and Schedule 3, he is guilty of an offence against 
the Act (s. 12). 

If he fails (1) to keep exhibited, in large characters 
over the outer door of his shop, his Christian name or 
surname with the word pawnbroker; or (2) to keep a 
table of rates in a conspicuous part of his shop, legible 
in any box by any person pawning or redeeming pledges, 
he is guilty of an offence against the Act (s. 13). 

If an auctioneer does or fails to do anything in 
contravention of the Act relating to auctioneers, he is 
guilty of an offence (s. 20). 

If, with respect to pledges for loans of above 10s., a 


pawnbroker (1) does not bond fide according to the 


directions of this Act sell a pledge pawned with him; 
(2) enters in his book a pledge as sold for less than 
the sum for which it was sold, or fails duly to enter 
the same; (3) refuses to permit any person entitled 
under this Act to inspection of an entry of sale in the 
pawnbroker’s book, or of a filled-up catalogue of the 
auction, authenticated by the auctioneer’s signature, to 
inspect the same; (4) fails without lawful excuse (proof 
whereof shall lie on him) to produce such a catalogue 
on lawful demand; (5) refuses to pay on demand the 
surplus to the person entitled to receive the same, he 
shall in every such case be guilty of an offence against 
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this Act, and shall be liable on conviction thereof in a 
Court of summary jurisdiction to forfeit to the person 
agerieved a sum not exceeding £10 (s. 23). 

If any person make a declaration, either as an appli- 
cant or identifying one, knowing the same to be false in 
any material particular, he is guilty of a misdemeanour, 
and liable to the punishment attaching by law to perjury 
(s. 29). (1) If any person be convicted in a Court of 
summary jurisdiction of knowingly and designedly pawn- 
ing with a pawnbroker the property of another without 
his authority; (2) of feloniously taking or fraudulently 
obtaining any goods and chattels and pawning them with 
a pawnbroker ; (3) or if in any proceedings it appears to 
the Court that any goods and chattels have been unlaw- 
fully pawned with a pawnbroker, the Court, on proof of 
the ownership, may order the delivery thereof to the 
owner, either with or without payment to the pawnbroker 
of the amount of the loan (s. 30). If a pawnbroker, 
without reasonable excuse, proof whereof lies on him, 
neglects or refuses to deliver a pledge to the person 
entitled, he is guilty of an offence, and a Court of 
summary jurisdiction may order the delivery thereof on 
payment of the loan and profit, and impose a penalty 
(s. 31). If a pawnbroker (1) takes an article in pawn 
from any person appearing to be under the age of 
twelve years, or to be intoxicated; (2) purchases or 
takes in pawn or exchange a pawn-ticket issued by 
another pawnbroker; (3) employs any servant or ap- 
prentice or other person under the age of sixteen years 
to take pledges in pawn; (4) carries on the business of 
a pawnbroker on Sunday, or a day appointed for public 
fast, humiliation, or thanksgiving; (5) under any pre- 
tence purchases, except at public auction, any pledge 
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while in pawn with him; (6) suffers any pledge while 
in pawn with him to be redeemed with a view to 
purchasing it; (7) makes any contract or agreement 
with any person pawning or offering to pawn any article, 
or with the owner thereof, for the purchase, sale, or 
disposition thereof within the time of redemption; 
(8) sells or otherwise disposes of any pledge pawned 
with him except at such time and in such manner as 
authorised by the Act, he is deemed to be guilty of an 
offence against the Act (s. 32). If any person knowingly 
and designedly pawns with any pawnbroker anything 
being the property of another without the authority of 
the owner, he is guilty of an offence against the Act, 
and liable on conviction to forfeit a sum not exceeding 
£5, with the value of the pledge to go to the person 
injured, and the costs of prosecution as the Court directs, 
but if the party declines to accept such, to the poor of 
the parish (s. 33). If any person (1) offers to a pawn- 
broker an article by way of pawn, being unable or 
refusing to give a satisfactory account of the means 


_ whereby he became possessed of it; (2) wilfully gives 


false information to a pawnbroker as to whether an 
article offered by him in pawn to the pawnbroker is 
his own property or not, or as to his name and address, 
or as to the name and address of the owner of the 
article; (3) not being entitled to redeem a_ pledge, 
attempts to redeem the same, he is guilty of an offence 
against the Act. In such case, and also in any case, 
where, on an article being offered in pawn to a pawn- 
broker, he reasonably suspects that it has been stolen 
or otherwise illegally or clandestinely obtained, the 
pawnbroker may seize and detain the person and the 
article, or either of them, and deliver the person and 
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the article, or either of them, into the custody of a 
constable, who shall, as soon as may be, convey the 
person so detained before a justice, to be dealt with 
according to law. The justices may, on the request of 
the pawnbroker, grant a certificate of the compensation 
for his expenses, etc., which shall have the effect of an 
order of Court for the payment thereof (s. 34). A 
pawnbroker must not knowingly take in pawn any linen 
or apparel or unfinished goods or materials intrusted 
to any person to wash, scour, iron, mend, manufacture, 
work up, finish, or make up, otherwise he is guilty of 
an offence, and liable on conviction to forfeit a sum not 
exceeding double the loan, and restore the pledge to the 
owner (s. 35). If the owner of such goods make out 
on oath before a justice that there is good cause to 
suspect that a pawnbroker has taken in pawn such 
goods without his authority, the justice may issue his 
warrant for searching, within the hours of business, the 
pawnbroker’s shop, and if he, on request by a constable 
so authorised, refuse to permit the search, a constable 
may break it open and make the search, which if the 
pawnbroker or other person opposes, he is guilty of an 
offence, and if the goods are found, and the property 
established, the Court causes the same to be restored to 
the owner (s. 36). If a person act as a pawnbroker 
without obtaining the excise licence, he is lable to a 
penalty of £50 (s. 37), and one offence is enough.! The 
Court may direct that a licence shall cease to be opera- 
tive on a conviction for fraud (s. 38). 

Forgery of Certificate—If any person forges a certi- 
ficate, or tenders a certificate knowing it to be forged, 
he shall, on conviction thereof in a Court of summary 

1 Hunter, 1883, 11 R. (J. C.) 14. 
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jurisdiction, be liable to a penalty not exceeding £20, 
or to imprisonment not exceeding six months, with or 
without hard labour. 

A licence granted in pursuance of a forged certificate 
shall be void; and if any person makes use of a forged 
certificate, knowing it to be forged, he shall be dis- 
qualified from obtaining at any time thereafter a pawn- 
broker’s licence (s. 44). 

Penalties and Legal Proceedings——Ilf a pawnbroker or 
other person is guilty of an offence against the Act, 
for which a specific forfeiture or penalty is not pre- 
seribed, he shall be liable, on conviction thereof in a 
Court of summary jurisdiction, to a penalty not exceed- 
ing £10. 

Penalties recovered under the Act, not directed to 
be otherwise applied, may be applied under direction 
of the Court in which they are recovered, as follows: 
(1) where the complainant is the party aggrieved, one 
moiety of the penalty may be paid to him; (2) where 
the complainant is not the party aggrieved there shall 
_be paid to him no part or such part only of the penalty 
as the Court thinks fit. Where an information or com- 
plaint of any offence against the Act (not being an 
offence relating to licences) is made before a justice or 
Court of summary jurisdiction and is not further pro- 
secuted, or though further prosecuted, appears to the 
Court by which the case is heard to be such that 
there was no sufficient ground for the making of the 
charge, the justice or Court has power to award such 
amends, not exceeding £5, to be paid by the informer 
or complainant to the party informed or complained 
against for his loss of time and expenses in the matter, 
as to the justice or Court seem meet; and every sum 
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so awarded shall be recoverable similar to penalties. If 
any person lodges an information for an offence alleged 
to have been committed against the Act by which he 
was not personally aggrieved, and afterwards directly 
or indirectly receives, without the permission of a 
justice, any sum of money or other reward for com- 
pounding, delaying, or withdrawing the information, he 
shall be guilty of an offence against the Act (ss. 46, 
47, 48). 

If any person utters, produces, shows, or offers to a 
pawnbroker a pawn-ticket which the pawnbroker reason- 
ably suspects to have been counterfeited, forged, or 
altered, the pawnbroker may seize and detain the person 
and the ticket, or either of them, and shall deliver the 
person and the ticket, or either of them (as the case 
may be), into the custody of a constable, who shall con- 
vey the person, if so detained, before a justice to be 
dealt with according to law (s. 49). 

A pawnbroker shall, when ordered or summoned by 
a Court of summary jurisdiction, attend before the Court 
and produce all books and papers relating to his business 
which he is required by the Court to produce, and if he 
fails, he shall be guilty of an offence (s. 50). 

Where a pawnbroker is guilty of an offence against 
the Act (not being an offence relating to licences), any 
contract of pawn or other contract made by him, in 
relation to his business of pawnbroker, shall nevertheless 
not be void by reason only of that offence, nor shall he 


by reason only of that offence lose his lien on or right 


to the pledge or to the loan and profit; but nothing in 
this section shall restrict the operation of any provision 
of the Act for the delivery of any goods and chattels, 
or the restoration of any linen, apparel, goods, materials, 
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or article to the owner, under the order of any Court 
(s. 51). 

If any person thinks himself aggrieved by any con- 
viction or order of a Court of summary jurisdiction under 
the Act, or by the refusal of a certificate for a licence, 
he may appeal therefrom, subject to the conditions and 
regulations following :—(1) The appeal shall be made to 
some Court of General or Quarter Sessions for the county 
or place in which the cause of appeal has arisen, held 
not less than fifteen days and (unless adjourned by the 
Court) not more than four months after the decision or 
refusal appealed from. (2) The appellant shall, within 
seven days after the cause of appeal has arisen, give 
notice to the other party and to the Court or authority 
appealed from, of his intention to appeal, and the ground 
thereof. (3) The appellant shall immediately after such 
notice enter into a recognisance before a justice with two 
sufficient sureties conditioned personally to try such 
appeal, and to abide the judgment of the Court thereon, 
and to pay such costs as may be awarded by the Court, 
_ or give such other security by deposit of money or other- 
wise as the justice allows. (4) Where the appellant is 
in custody, the justice may, on the appellant entering 
into such recognisances or giving such other security as 
aforesaid, release him from custody. (5) The Court of 
Appeal may adjourn the appeal; and, upon the hearing 
thereof, confirm, reverse, or modify the decision or re- 
fusal appealed from, or remit the matter with the 
opinion of the Court of Appeal thereon, or make such 
other order in the matter as the Court thinks just, and 
may make such order as to costs to be paid by either 
party. 

No order or conviction of a Court of summary juris- 
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diction against which a person is authorised by the Act 
to appeal shall be quashed for want of form (s. 53). 

A warrant of commitment on a conviction by a 
Court of summary jurisdiction under the Act shall not 
be held void by reason of any defect therein, if only 
there is a valid conviction to maintain the warrant, 
and it is alleged therein that the party has been con- 
victed (s. 54). 

If any person is sued or prosecuted for anything done 
by him in pursuance or execution or intended execution 
of the Act, he may plead generally that the same was 
done in‘ pursuance or execution or intended execution 
thereof, and give the special matter in evidence (s. 55). 

The Act applies to Scotland, subject to the following 
provisions :—(1) The following expressions occurring in 
the Act shall have the meanings hereby assigned to 
them; (that is to say) “overseers of the poor” shall 
mean inspectors of the poor; “entering into a recog- 
nisance before a justice” shall mean finding caution with 
the clerk of the peace to the satisfaction of such clerk; 
“ recognisance ” shall mean a bond of caution; “ penalty ” 
shall mean any money recoverable under the Act from 
a person convicted of contravening any of its provisions, 
and also any money recoverable as aforesaid as or 
through and in consequence of a forfeiture; “Sheriff” 
shall include Sheriff-Substitute ; “Court of summary juris- 
diction ” shall mean any Sheriff, justice or justices of the 
peace, or magistrate by whatever name called, to pro- 
ceedings before whom the provisions of The Summary 
Procedure Act, 1864, may be applied. (2) The pro- 
visions of The Summary Procedure Act, 1864, may 
be applied to all proceedings for the trial or prosecution 
for any offence, or for the recovery of any penalty, or 
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for the obtaining of any order before a Court of summary 
jurisdiction under the Act. (3) The Court of summary 
jurisdiction, when hearing and determining an informa- 
tion or complaint under the Act, shall be constituted of 
two or more justices in Petty Sessions, or two or more 
magistrates of a burgh in a Burgh Court, or of a Sheriff 
or some other magistrate or officer for the time em- 
powered by law to do alone any act authorised to be 
done by more than one justice of the peace. (4) A 
person found liable under the Act in any penalty shall 
be liable in default of immediate payment to imprison- 
ment for a term not exceeding six months; and the 
conviction and warrant may be in the form of No. 3 of 
Schedule K of The Summary Procedure Act, 1864. 
(5) A person making default in complying with an order 
of Court of summary jurisdiction under the Act shall be 
liable to imprisonment for a term not exceeding three 
months. (6) The Court of summary jurdisdiction may 
award costs, and shall have and exercise all the juris- 
dictions, powers, and authorities necessary for that Court 
for the purposes of the Act. (7) A person authorised 
by the Act to appeal from a conviction or order of a 
Court of summary jurisdiction may, when that Court is 
a Burgh or Sheriff Court, appeal to the next Circuit Court 
of Justiciary, or where there are no Circuit Courts, to the 
High Court of Justiciary in Edinburgh, in the manner 
prescribed by such of the provisions of the Act 20 
Geo. 1. c. 43, and any Act amending the same as relate 
to appeals in matters criminal, and by and under the 
rules, limitations, conditions, and restrictions contained 
in the same provisions. 

Saving— Nothing in the Act shall repeal or in any 
manner interfere with the operations of any local or 
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local and personal Act for the time being in foree in 
any city, town, burgh, or other place. 


Playhouses, Theatres.—By the Act 6 & 7 Vict. 
c. 68 penalties may be recovered before the justices for 
performing stage plays in unlicensed places or un- 
authorised plays, or permitting this to be done. Stage 
play includes tragedy, comedy, farce, opera, burletta, 
interlude, melodrama, pantomime, or other entertain- 
ment of the stage; but not to extend to performances 
in booths or shows allowed by justices or other persons 
having authority in any lawful fair, feast, or customary 
meeting of the like kind (s. 23). A “dialogue” in 
which two persons in different costumes and characters 
hold dialogues is within this definition... Whether a 
performance is or is not a stage play within the mean- 
ing of the Act seems to be a question of fact. A re- 
presentation of the events or actions of human life by 
pantomimic gestures is, it seems, an entertainment of 
the stage.’ 

Every person who has or keeps any house or other 
place of public resort in Great Britain for the public 
performance of stage plays without a licence from the 
Lord Chamberlain, or authority from the justices, is 
liable to a penalty not exceeding £20 for every day on 
which such house or place shall have been kept open 
without legal authority (s. 2). Appellant fitted up 
part of his house as a private theatre, and on two 
occasions permitted the theatre to be used for the 


1 Thorne y. Colson, 25 J. P. 101; 2 Wigan v. Strange, 35 L. J. 31, 
Dey v. Simpson, 12 L. T. 386 and opinions of Willes, Byles, and 
(Pepper's Ghost); and Treat, 29 Keating, JJ. Stone, 933. 
J. P. 321. 
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performance of stage plays; the performance on each 
occasion was publicly advertised, but admission was by 
ticket only, which could be obtained beforehand on pay- 
ment of a fixed sum in aid of the funds of a charity. 
He was rightly convicted, although he received no 
personal benefit from the performance! A tent or booth 
used by strolling players is not a place of public resort 
within the 2nd section;? but a booth used as a 
temporary theatre is a “place” within the 11th section, 
and a penalty will be incurred for acting there unless 
the booth be within the exemption of the 23rd section. 
An amateur dramatic club gave a private performance 
at Guy’s Hospital of a stage play (Our Boys) for the 
amusement of the inmates, nurses, and patients; the 
friends of the performers were admitted by free tickets 
issued in blank. The Court of Appeal held the per- 
formers were not liable to be sued for penalties by the 
owners of the copyright for performing the play at a 
“place of dramatic entertainment.”* Any person who 
for hire shall act or present any part of a stage play, or 
permit this to be done in any place not being a patent 
theatre, or duly licensed, is liable in a penalty not 
exceeding £10 for every day on which he shall so offend 
(s. 11). The effect of this section, per Blackburn, J., is 
to make it punishable “to act stage plays for hire any- 
where where there is no licence.”® It is not clear that 
even actresses engaged at a certain sum to represent 


1 Shelley v. Bethell, 12 Q. B. D. 783 and Yarling v. Fredericks, 21 
11; 53 L. J. 16; 48 J. P. 244; W.R.785;28L. T. 814; 38 J. P. 


49 L..T. 779. 109. 

2 Davy v. Douglas, 28 L. J. 193. 4 Duck v. Bates, 32 W. R. 813; 
See also Fredericks v. Howie, 31 53L. J. Q. B. 338; 48 J. P. 501. 
L. J. 249. Stone, 932, 


® Fredericks vy. Payne, 32 L. J. 5 Tarling v. Fredericks, supra. 
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stage plays at evening parties are not lable to the 
penalty,’ but the 16th section seems to show that the 
hire which the Act contemplates must be a hire 
received from the spectators, and on that point it was 
unnecessary in the last-quoted case to express any 
opinion.2 Any person who performs a new play or 
any scene or part thereof before the same is allowed by 
the Lord Chamberlain, or after the same is disallowed, 
incurs a penalty not exceeding £50, and licence declared 
to be void (s. 15). When money or other reward is 
taken or charged, directly or indirectly, or when the 
purchase of any article is made a condition for admission, 
and in every case where the play is performed in any 
place in which distilled or exciseable liquor is sold, every 
actor shall be deemed to be acting for hire (s. 16). If 
a riot or breach of rules in a theatre is proved to two 
justices they may order the theatre to be closed for such 
time as they think fit, during which it is an unlicensed 
house (s. 9). Prosecution must be commenced within 
six calendar months (s. 22). Penalties may be recovered 
by action or summarily before two justices, and may, with 
costs, be levied by distress and sale of goods (s. 19). 
Penalties to be applied in first instance towards defray- 
ing the expenses of the prosecution, and the residue 
(if any) to the Crown (s. 21). An appeal lies to Quarter 
Sessions. 


Planting and Enclosing.—Justices of the peace 
were in former times intrusted with the administration 
of a number of statutes for the planting and enclosing of 
woods, preventing the destruction of growing timber, 
and punishing offences regarding the destruction of — 

1 See Fredericks v. Payne. 2 Stone, 933. 


CRIMINAL JURISDICTION 127 


trees, most of which have fallen into desuetude, and so 
far as subsisting are rarely enforced before justices of 
the peace. Offences in regard thereto are generally 
dealt with at common law as malicious mischief. 


Pustic-HousES, ETC., OFFENCES 


Penalties for Breach of Certificate, etc.— 
Persons holding licence certificates are liable in penalties 
for breach thereof. For first offence, £5 and expenses, 
payable within fourteen days, failing payment, imprison- 
ment for one calendar month ; second offence, £10, or two 
months’ imprisonment, and certificate may be forfeited ; 
in both cases forfeiture on a first offence held not to be 
oppressive ;? and third offence, £20 and expenses, or 
four months’ imprisonment, and certificate must be 
forfeited. These penalties may be mitigated to the 
extent of one-fourth (1828, s. 21; 1862, 8. 2), and 
under the Summary Jurisdiction (Scotland) Act, 1881, 
to the extent therein set forth. See Summary Pro- 
cedure. To constitute a second offence the conviction 
must be obtained within three years of the first, and the 
third within three years of the second offence (1828, s. 22), 

The following are breaches of certificate :— 

(1) If a hotel-keeper or publican fraudulently adul- 
terate the bread or other victuals or liquors sold 
by him, or grocer or dealer, the liquors, or sell 
the same knowing them to have been fraud- 
ulently adulterated. See also Food and Drugs 
Acts (38 & 39 Vict. c. 63,42 & 43 Vict. c. 30). 

(2) If hotel-keeper, publican, or grocer use in selling 
the same (goods or liquors) any weight or 

1 Ritchie, 1869, 1 Coup. 332. 
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measure which is not of the imperial standard. 
See also Weights and Measures Act, 1878; 
Decisions under Weights and Measures Act.? 

(3) If hotel-keeper or publican sell any groceries or 
other uncooked provisions in the house or 
premises to be consumed elsewhere. It is not 
an offence for hotel-keeper to sell sandwiches 
or pies in a tent outside hotel, no licence or 
special permission being required.” 

(4) If any licence-holder knowingly permit any breach 
of the peace or riotous or disorderly conduct 
within his premises. 

The essence of the offence is “ knowledge” 
on the part of the licence-holder and “ per- 
mission,’ which may either be of the master 
or his servant. If the licence-holder does all 
he can to prevent it, he cannot be held 
knowingly to “permit,” and the same would 
probably apply to the servant.? The master 
will be responsible for servant if (a) breach 
takes place in course of ordinary business, and 
within sphere of servant’s duty,‘ (0) if servant 
fails to do what he can to prevent,* (c) but not 
if servant do so, or if act beyond sphere of 
servant’s duty.6 See as to what constitutes 
breach, Matthews." 

1 Craig, 1888, 5 Coup. 


243; Patrick, 1894, 21 R. (J. 0.) 27; 


Ross, 1886, 1 White, 171. 
2 M‘Kenzie, 1895, 23 R. (J. C.) 3. 
® Galloway, 1889, 2 White, 171. 
4 Philip, 1898; 1 Adam, 4; 
Linton, 1893; 20 R. (J. C.) 71. 
5 Galloway, supra. 
8 Greenhill, 1885, 5 Coup. 602; 


Queen v. Gilroy, 1866, 4 M. 
656. 

71860, 3 Irv. 570; Ferguson, 
1889, 16 R. (J. C.) 98; Ritchie, 
1882, 10 R. (J. C.) 9. See also 
Henderson, 1889, Dewar (8rd. ed.), 
165. 
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(5) If hotel-keeper or publican knowingly permit or 
suffer men or women of notoriously bad fame, 
or girls or boys, to assemble and meet in his 
premises. The knowledge of the bad fame of 
the persons must be generally known in the 
district, though it is not necessary to bring 
this home to the licence-holder,! but evidence 
must be such that the law will presume that 
he knows or ought to know such.? 

(6) If licence-holder supply exciseable liquors to girls 
or boys apparently under fourteen years of age, or 
to persons who are in a state of intoxication. It is 
a good answer if it be proved that the youth is 
merely a messenger for an adult, but the onus 
of proving that lies on the accused,’ and having 
several times supplied the youth as such,‘ or 
the youth being in actual fact a messenger, 
though no inquiry made at time of supply, has 
been held sufficient.® 

It is enough to warrant a conviction that the 
person supplied was in a state of intoxication,® 
and not necessary to prove that the publican 
knew that persons were in a state of intoxication 
when he supplied them.’ Intoxicated person 
and a sober man went into a public-house, the 
latter ordered and paid for liquor for both; 
this was deemed to be selling to the former.® 

(7) If a publican receive or take in, as the price or for 


1 Maxwell, 1879, 7 R. (J. C.) 5. 5 Graham, 1816, 3 Coup. 366. 
* Kirton, 1880, 4 Coup. 366. § Linton, 1893, 20 R. (J. C.) 71. 
® Donaldson, 1875, 138 S. L. R. 7 Watson, 1885, Dewar (3rd ed.), 
163. 149, 
4 Paterson, March 1892, 3 White, 8 Scatchard, 1888, 57 L. J. M,C. 
232. 41; Purves, 87. 
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the supply of exciseable liquors, any wearing 
apparel, goods, or chattels. 

(8) If hotel-keeper or publican suffer any unlawful 
games in premises. Playing dominoes is not an 
unlawful game, even though a stake or handicap 
be played for. 

(9) If hotel-keeper keep open house, or permit or 
suffer any drinking therein, or on the premises 
belonging thereto, or sell or give out therefrom 
any liquors, before 8 o’clock a.m. or after 11 
o'clock p.m. of any day, with the exception in 
the case of hotel-keepers of refreshment to 
travellers, or to persons requiring to lodge in 
the said house or premises. There is a marked 
distinction in the meaning of the word “ open” 
as used here and in 10. In this case keep- 
ing “open house” means “keeping it open as 
an inn, inviting guests in to partake of its 
hospitality.” ” 

From MCall* it would rather appear that there 
is an impression that it is necessary to prove 
that drink had been supplied, or drinking traffic 
carried on, but this view was discouraged in 
Murray, and is not in accordance with the 
phraseology of the certificate. Merely opening 
the door does not constitute an offence, but 
there must be practically a defiance of the law, 
“ keeping open house” for the purposes of the 
house, i.e. of trading. Nor is it an offence 
though two persons who had been served before 

1 Hoggan, 1889, 16 R. (J. C.) 95. 3 1878, 4 Coup. 43; 5 R. (J. C.) 28. 


2 Lord Young in Murray, 1883, “ Wood, 1877, 5 Bs fa. OC.) 13 
10 R. J. C. 42. Stirrat, 1877, 3 Coup. 510. 


CRIMINAL JURISDICTION 131 


the hour were permitted to remain fifteen 
minutes after closing hour. Sell or give out. 
This is alternative. On the first there must be 
a sale, while under the second the giving out 
must be either of the nature of a sale or in the 
course of business, trade, or traffic.? It was 
held not an offence for the publican to give 
liquor after hours gratuitously to the driver of 
a person who had left the house to catch a 
train, but had missed it and hired a vehicle, 
before he started on a cold night. Nor is 
entertaining friends in a bond jide way either 
keeping open house or giving out. Though a 
barman retire to a room with friends and drink 
liquor previously purchased, it is not an offence.® 
But the licence-holder cannot, when the hour 
of closing comes, convert his customers into his 
private friends so as to defeat the Act;° and 
he is not bound to turn out his customers at 
the striking of the closing hour;’ but being 
found on premises twenty-five minutes after 
closing hour was held breach.$ Getting a bottle 
from a person outside, entering premises, filling 
it with whisky, and delivering it to him outside 
on Sunday, is giving out, not hawking.® 
Hotel-Keepers supply Refreshments to Travellers 
and Lodgers.—A hotel-keeper is bound to receive 
every traveller who presents himself, provided he 


1 M‘Call, supra. 5 Patrick, 1894, 21 R. (J. C.) 27. 
2 Hogarth, 1878, 4 Coup. 128. § Corbett, 1879,.5 C. P. D. 50. 
3 Boyd, 1879, 4 Coup. 239. 7 Cates, 1859, J.P. 739; Purves, 91. 


4 M‘Gregor, 1876, 3 Coup. 289;  *® Turner, 1889, Dewar (3rd ed.), 163. 
Smith, 1878, 4 Coup. 13. ® Muir, 1888, 16 R. (J. C.) 20. 
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have room in his hotel, and there is no good per- 
sonal objection to the particular traveller. He 
is the servant of the public, and bound to re- 
ceive every decently behaved member of the 
public unless his house is full, and if he does 
not he is lable to an action of damages! 
Who is a traveller? That question is left 
to the discretion of the judge, as well as 
that as to who is a lodger; and the Court 
will only interfere when these terms are 
unreasonably construed. The following are 
illustrations :— 

Bond fide Travellers.—Where guests found 
consuming liquor between midnight and 2 a.m., 
who were not lodgers but guests of lodgers, 
acquittal approved of. 2 Where guest of lodear 
supplied with liquor, held not to amount to 
breach of certificate. | Conviction sustained 
where two men who were not bona fides took 
up their quarters in hotel for night after visita- 
tion of police.* 

(10) If a hotel-keeper or publican open his hover for 
the sale of any exciseable liquors, or permit or 
suffer any drinking therein or on premises 
belonging thereto, or sell or give out the same 
on Sunday, except in the case of hotel-keepers 
for the accommodation of lodgers or travellers ; 
and if a licensed grocer open his premises for 
business or sell or give out any liquor or any 
other goods whatsoever on Sunday. 


1 Per Lord Pres. Inglis in Lwing, 3 Murray, 1883, 10 R. (J. C.) 42. 
1877, 5 R. 233; Purves, 94. 4 Colquhoun, 1820, Dewar oe 
2 Gemmiil, 1882, 10 R. (J. C.) 17. ed), 173. R 
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The guard and engine-driver of a passing 
train held to be bond jide travellers.t Convic- 
tion quashed where persons represented that 
they had walked 34 miles; and a statement made 
by one of two persons arriving at an inn, in the 
hearing of and uncontradicted by the other, 
be held a representation by both, neither being 
known to the innkeeper.? Conviction for sup- 
plying on several occasions on Sunday persons 
who represented themselves as bond fide trav- 
ellers, sustained in M‘Kay.® Licence-holder 
held not guilty although, in addition to supplying 
to be consumed on the premises, he supplied two 
bottles of whisky to be carried away. Convic- 
tion quashed where man and wife supplied had 
walked a distance of two or three miles, and 
hotel-keeper bond fide thought that they were 
travellers.© A native arrived at Lerwick be- 
tween 12 and 2 o'clock on a Sunday morning, 
went home and slept, and twelve hours after 
arrival went to a hotel in Lerwick, and _ re- 
presented himself to be a traveller, upon which 
he was supplied with liquor. He was held 
not to be a bond fide traveller, and the hotel- 
keeper was found guilty of breach of certificate, 
because his servant had supplied without 
making proper inquiry;® but it was held 
not a breach where a waitress supplied the 
servants’ sweethearts, residenters, against orders, 


1 Brunton, 1878, 4 Coup. 1. 4 Welsh, 1886, 1 White, 125. 
? Hailstones, 1880, Dewar (3rd 5 Dickson, 1886, 14 R. (J. C.) 18. 
ed.), 140, 5 Galloway, 1889, 2 White, 171. 


* 1886, Dewar (8rd ed.), 151, 
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as this frolic not within scope of her employ- 
ment. 

Conviction sustained for supplying forty or 
fifty harvesters on a Sunday without making 
inquiries as to whether they were bond fide 
travellers or not.2 Held not to be an offence 
to supply a bond fide traveller with liquor for 
himself and friends, although the latter were 
neither bond jide lodgers nor travellers.’ 

Conviction for supplying liquor on Sunday 
to a driver who was alleged to be a friend, 
sustained.* 

A., an actor, arrived at Dundee from Aber- 
deen by a train at 5.30 on a Sunday afternoon, 
intending to remain a week. He took rooms 


in a temperance hotel, and after having tea’ 


there he went about 8 p.m., with two friends 
who had come with him from Aberdeen, to a 
licensed hotel, where he asked to be supplied 
with two glasses of beer and a glass of gin. 


In answer to the hotel-keeper, A. stated that he 


was a bond fide traveller, and that he had come 
from Aberdeen at 5.30 that afternoon, upon 
which he was supplied; no other questions 
being asked. The hotel-keeper being convicted 
of breach of certificate, held that whether A. 
was a bond fide traveller or not, the hotel- 
keeper had reasonable grounds for suppos- 


ing that he was, and had not committed a - 


breach.® 


AJ 


CRIMINAL JURISDICTION 1S es 


A brewer who held grocer’s certificate got 
conviction quashed, his servants having on a 
Sunday given a number of their acquaintances 
a share of their beer, it not being averred that 
same was paid for.! 

(11) If a hotel-keeper or publican do not maintain 
good order and rule within his house and 
premises. 

(12) If a grocer or dealer traffic in or give any 
spirits, wine, or other exciseable liquors (or 
wine, porter, ale, beer, cider, or perry) (or 
porter, ale, beer, cider, or perry) to be drunk 
or consumed on the premises. The giving of 
the liquor must be by way of “ trafficking” ; 
that is in some way of sale or dealing, and 
not mere act of hospitality. Thus giving liquor 
in hospitality to two fishermen to be consumed 
on the premises,” or giving a customer gratuit- 
ously a glass of beer to be consumed on the 
premises,’ have been held not to constitute an 
offence; but where the person treated is a pro- 
spective customer, and the liquor is given in 
that view, that is held to be trafficking, and a 
conviction was sustained.t The customer may, 
however, taste or sample on the premises with 
a view to buying, and this was held not to be 
a contravention.° 

Where an assistant had supplied liquor from 
his master’s shop to persons in the assistant’s 
house, the conviction was set aside as this was 

1 Sinclair, 1887, 1 White, 337. 4 M‘Pherson, 1892, 3 White, 236. 


2 Kay, 1884, 5 Coup. 535. 5 Lennoz, 1882, 5 Coup, 33. 
3 M‘Petrie, 1885,12 R. (J. C.) 35. 
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not within scope of his employment. Where 
an assistant in his master’s absence sold two 
glasses of whisky to be consumed on premises, 
the conviction was sustained, as that was within 
the scope of his employment.” 

A brewer in Inverness who held a certificate 
for the sale of beer by retail in premises in 
Inverness, and who also had premises in Elgin for 
which he had a licence to sell beer wholesale, 
but not a licence to sell by retail, accepted a 
retail order in Elgin. This order he trans- 
mitted to Inverness, whence the beer ordered 
was sent by rail to the station at Elgin, and 
taken thence to the customer by the brewer's 
servant, Held that the brewer had _ been 
rightly convicted of a contravention of the 
Revenue (No. 2) Act, 1861, s, 12, by selling 
beer at Elgin by retail without having a 
licence.’ 

A conviction obtained at instance of Inland 
Revenue against a grocer for having in. one of 
his shops for which he had no licence sold 
spirits, in contravention of the Excise Licences 
Act, 1825, as altered and amended by secs. 8 
and 9 of the Licensing (Scotland) Act, 1853, 
was quashed, on the ground that the sections in 
the latter Act had been repealed. In this case 
the order for the liquor was received in the 
unlicensed shop, and the order was conveyed 
to and executed from the licensed premises.* 


_  Pirie,1881, Dewar (8rd ed.), 141. 3 Guild, 1898, 25 R. (J. C.) 106. 
2 Philip, 1893, Dewar (8rd ed.), 4 Morrison, 1897, 24 R. (J. C.) 
190; 1 Adam, 4. 61. : 
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(13) If a hotel-keeper or publican transgress or 


commit any breach of the conditions of 
any permission to sell on a public or special 
occasion within his own house or elsewhere. 
If a licence-holder who does not hold a certi- 
ficate for the burgh or county where an 
entertainment takes place, but does so for 
some other burgh or county, gets a special 
permission from two justices of the county to 
which the special permission applies, his 
selling liquor there is no offence, we. it is 
neither a breach of certificate’ or of the con- 
ditions of special permission, nor selling 
without certificate." 

It was held that partial destruction of 
premises for which a person held an unexpired 
public-house certificate did not put an end to 
the certificate so as to subject the holder to 
the penalty imposed on selling without a 
certificate, in respect that he continued to 
carry on his business within the partially 
destroyed building while repairs were being 
made.” 

Grocer or Dealer selling in Outhouses.—lf 
retail dealer not licensed for consumption on 
premises takes, carries, or authorises or suffers 
any exciseable liquors to be taken from his 
premises for the purpose of being sold or 
hawked for his benefit, or drunk in any tent, 
shed, or premises belonging to, used, hired, or 
occupied by him, or in which he is interested, 


1 M‘Donald, 1868, 7 M. 453 1 2 Oraig, 1875, 2 R. (J. C.) 30. 


Conp. 105. 
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he is guilty of breach of certificate and liable 
in penalties prescribed. 

Harbouring Constables while on Duty—lf a 
licence-holder knowingly harbours or entertains 
or suffers to remain in his premises any con- 
stable during duty hours, unless in discharge of 
duty, he is liable in penalty of not more than £5, 
and in default of immediate payment imprison- 
ment not exceeding thirty days (25 & 26 Vict. 
ce. 35, s. 24). Three constables in Glasgow 
found in public-house not on their beat, and 
not in ‘discharge of duty, conviction sustained ;+* 
but a conviction under the County Police Act, 
1857, was quashed in respect it was not averred 
that a constable was either in uniform or on 
duty at time of alleged offence.? 

Refusing to admit Constable—If a licence- 
holder refuse to admit or obstruct constable’s 
admission to licensed hotel, public-house, or 
premises, he is hable to a penalty not exceed- 
ing £10, failing immediate payment imprison- 
ment not exceeding sixty days (25 & 26 Vict. 
G. G5; 8. Loe 

Paying Wages in Public-House.—Any person 
who pays any wages to a workman engaged in 
manual labour (not including a domestic or 
menial servant) at or within any place for the 
sale of exciseable liquors, or office, garden, or 
place belonging thereto or occupied therewith, 
except wages to the liquor seller’s men, is 
liable to a penalty of £10 (46 & 47 Vict. 


1 Begg, 1898, 4 Coup. 9. also Davidson, 1884, Dewar (3rd — 
° Gray, 1877, 3 Coup. 382. See  ed.), 147. 
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c. 31), or if the workman be engaged about a 
mine. £2 (35 & 36 Vict..c. 77, ss. 9, 31; 50 
& 51 Vict. c. 58,8. 11). 

Selling without Certificate. — Every person 
trafficking in spirits or exciseable liquors in 
any place or premises without certificate from 
licensing authority is liable in the following 
penalties, with costs of prosecution and con- 
viction: first offence, £7 with expenses, or six 
weeks’ imprisonment; second, £15 or three 
months ; and third and every subsequent offence, 
£50 or six ionths — imprisonment failing 
immediate payment of fines in each case. 

In order to warrant a conviction for so 
trafficking it is sufticient in the absence of 
contrary evidence to prove that some person 
other than the owner or occupant shall at the 
time charged have been found drunk or drink- 
ing, or had drink supplied to him there, and 
that the place is by repute a shebeen, or con- 
tained drinking utensils and utensils usually 
found in licensed houses (25 & 26 Vict. c. 35, 
s. 19). 

Any justice being satisfied on the oath of a 
credible witness that there is reasonable ground 
for believing that there is shebeening or illegal 
trafficking, or liquor kept at any place for that 
purpose, may grant warrant authorising a 
superior officer of police with other officers to 
enter, search, seize, and carry away, and claim 
such liquor if exceeding one gallon, with the 
vessels containing the same. Lach warrant is 
valid for one month. Any person occupying or 
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1 Stewart, 1891, 2 White, 627. 3 Chisholm, 1892, 3 White, 451. 
2 Hutcheon, 1892, 3 White, 119. - 4 Carr, 1894, 1S. L. R. 477. 
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using the premises where such liquors are 
found is liable for first offence to a penalty of 
not more than £5 and not less than £2, 
and in default of immediate payment to im- 
prisonment with or without hard labour, not 
less than ten or more than thirty days, and for 
the second and every subsequent offence a 
penalty not exceeding £10 nor less than £5, 
and failing immediate payment not less than 
thirty and not more than sixty days. The 
liquors and vessels so seized are forfeited and 
sold without further warrant (25 & 26 Vict. 
c. 35, s. 20). 

Where a variety of objections were stated, 
among others, that liquor sold by wife of accused 
in his absence and that award of expenses was 
excessive, Court set aside latter part of sentence, 
but guoad ultra sustained conviction. Beer 
and stout being supplied in a tent in a grass 
field at annual picnic of a trade society in 
exchange for refreshment tickets, a conviction 
was sustained.? A conviction was sustained 
although the year of reign in Act prescribing 
penalty was omitted, and although the penalty 
exigible was not stated in prayer of complaint ;* 
but another was quashed for irrelevancy where 
it was stated in complaint that accused did 
with W. G. and F. L. traffic. A conviction 
was sustained, although the magistrate did not 
grant a separation of trial, and had omitted — 
from the record that a bottle of beer had been — 
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produced, ete.’ A conviction quashed where 
it was alleged that liquor sold at or near to 
the door of a flesher’s shop, and held this was 
hawking? Conviction for contravening sec. 17 
of 1862 Act, and where proof led of a kind 
referred to in sec. 19 without latter section 
being libelled, held it was not necessary to 
libel latter clause, and conviction sustained.* 
Conviction against a publican’s wife sustained, 
although it was averred that police had illegally 
entered the dwelling-house without a warrant.‘ 
A hotel-keeper got into bad health and de- 
puted his brother-in-law to conduct the business 
for him. Having got into embarrassed cireum- 
stances he then executed a trust-deed in favour 
of a trustee for behoof of the creditors, who 
employed the brother-in-law to continue to sell 
under his supervision, and was convicted, but the 
conviction was quashed.® Conviction sustained 
where a publican in July 1887 transferred his 
certificate to a person who, at the October 
licensing meeting, failed to get a renewal of the 
transferred certificate, whereupon the publican 
resumed selling, and was convicted.’ So in like 
manner a conviction was sustained where the 
purchaser of a public-house from trustee of bank- 
rupt publican applied for a transfer, and though 
refused, continued to carry on business ;* but a 
conviction was quashed where a _ party, who 


' Collison, 1897, 4.8. L. R. 473. 5 Wylie, 1889, 2 White, 269. 
* Hamilton, 1879, 4 Coup. 244. 6 Miller, 1888, 1 White, 583. 
* Mann, 1886, 1 White, 121. 7 Brunfaut, 1893, 3 White, 500. 


+ Johnston, 1887, Dewar, 211. 
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had been refused a renewal of a transferred 
certificate, sold on an excise permission while 
appeal to Quarter Sessions pending.! 

A transfer of certificate running from May 
1896 to May 1897 was granted in August 
1896, on condition that it “ be in force only... 
until the next general meeting to be held for 
granting such certificates, and be duly pre- 
sented for entry at the collector’s office of 
excise, Glasgow, within six days from this date, 
otherwise the same to be null and void to all 
intents and purposes.” This latter condition 
was not complied with, but the transferee 
carried on the business of publican. There-— 
after the magistrates in October 1896 refused 
to renew the transfer certificate. The original 
holder then resumed possession of the premises, 
and was afterwards convicted of trafficking in 
exciseable liquors without a certificate. In an 
appeal the original holder contended that the 
transfer certificate being merely temporary and 
conditional, and the condition not having been 
specified, the original certificate remained in 
force. Held that he had been rightly con- 
victed, the transfer having absolutely divested 
him of all right of trafficking under the original 
certificate.” : 

It was held that in cases of this description 
magistrates are bound to limit the period of 
imprisonment proportionally to the amount of 


1 Sim, H. C., 23 Jan. 1894, 2 Campbell, 1897, 24 R. (J. C.) 
Scotsman, 24 Jan. 1894; Green’s 28. - 
Encye, vol. viii. p. 66. 
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penalty, in accordance with the provisions con- 
tained in sec. 6 of the Summary Jurisdiction 
(Scotland) Act, 1881, and conviction was 
quashed on account of term of imprisonment 
being for a longer period than that effeiring to 
the fine imposed according to the scale pre- 
scribed by sec. 6 of that Act.1. Where a miti- 
gated penalty had been imposed, the conviction 
was sustained.” 

Disorderly Persons refusing to quit Licensed 
Houses.—Every person who is riotous, quarrel- 
some, or disorderly in any licensed premises, 
and refuses or neglects to quit same on request 
by occupier or manager, or agent or servant 
thereof, or a constable, and every person who 
refuses to quit at the time of closing, may be 
taken into custody by the police and detained 
in police office, and be brought before justice 
not later than first lawful day thereafter, being 
on conviction liable to penalty not exceeding 
£2, failing immediate payment imprisonment 
not exceeding twenty days. If accused liber- 
ated on bail, he must be summoned to appear 
(25 & 26 Vict. c. 35, s. 21). A chimney- 
sweep in his working dress went to a public- 
house bar and refused to leave, it was held 
that he could be excluded by force, even 
though the premises were an inn.? 

Persons falsely representing themselves to be 
Travellers.—Every person who by any wilfully 
false representation induces a hotel-keeper or 


1 Gray, 1889, 2 White, 290. 3 Pidgeon, 1857, 21 J. P. 748; 
2 Linton, 1887, 1 White, 410. Purves, 137. 
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his servant to give him exciseable liquors on a 
Sunday, or on any other day during prohibited 
hours, is liable on conviction by a justice to 
a penalty not exceeding £5, failing immediate | 
payment imprisonment not exceeding thirty " 
days (25 & 26 Vict. c. 35, s. 22). 

Being Intoxicated and Incapable. — Every 
person found in a state of intoxication and in- 
capable of taking care of himself, and not 
under protection of some suitable person, in 
any street, thoroughfare, or public place, may 
be taken into custody by any officer of police 
and detained in police office, being brought 
not later than first lawful day thereafter before 
a justice, and is liable in a penalty of ds., failing 
immediate payment imprisonment for not more 
than twenty-four hours. If accused liberated 
on bail, he must be summoned to appear (25 
& 26 Vict. c. 35, 8. 23). 

Hawking Exciseable Liquors. —Hawking means 
trafficking in or about the streets, highways, or 
other places, or in or from any boat or other 
vessel upon the water. Every person hawking 
exciseable liquors may be taken into custody — 
by any constable or person and detained in the 
police office, and brought not later than the 
first lawful day thereafter before a justice, and 
on conviction is liable in a penalty not ex- 
ceeding £10, and in default of immediate pay- 
ment to imprisonment for not more than six} y 
days. If liberated on bail, accused must 
summoned to appear (25 & 26 Vict. & 
s. 16). The hawking must be defined, - 
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complaint must specify how the offence was 
committed.2 

Bartering or Selling Spirits without Certifi- 
cate-—Any person bartering or selling spirits 
without having obtained a certificate, and any 
dealer in groceries or other provisions to be 
consumed elsewhere than on the premises who 
supplies spirits to be consumed on the premises, 
is liable to the same penalties as trafficking 
without a certificate. 

Drunk or Drinking in Shebeen.—Every person 
found in any shebeen drunk or drinking may 
be taken into custody by a police officer, and 
detained in police office till not later than the 
first lawful day after, when he must be brought 
before a justice, and on being convicted forfeits 
penalty of not more than 10s., failing im- 
mediate payment, imprisonment for not more 
than ten days (25 & 26 Vict. c. 35, s. 19). 

Appeal to Quarter Sessions.—Any person who 
considers himself aggrieved by any judgment 
of two or more justices may appeal to the next 
Quarter Sessions of the county. See Appeal to 
(Juarter Sessions. 

Appeal on Stated Case.—Either party may, 
if dissatisfied with the justices’ determination as 
erroneous in point of law, appeal thereagainst, 
and ask the justices to state a case for the 
opinion of the Supreme Court. See Summary 
Prosecutions Appeals. ? 


Railways and Lands Clauses Consolidation 
1 Cameron, 1896, 23 R. (J. C.) 46. 
10 
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Acts.—Justices have important jurisdiction in many 
matters under these Acts. Each railway, as a rule, has . 
its own special Acts, but in it is generally incorporated . 
the provisions of the Railways Clauses Consolidation 
Act, 1845 (8 & 9 Vict. ce. 33), the Lands Clauses Con- 
solidation (Scotland) Act, 1845 (8 Vict. ec. 19), and the 
Regulation of Railways Act, 1889 (52 & 53 Vict. ¢. 
57). There are several other statutes dealing with this 
large subject, which would require a separate treatise 
to deal with it efficiently, but the chief matters which 
justices are called on to consider may be briefly summed 
up in the following. 

In the first place, it may be observed that as so many 
justices are shareholders in railway companies it must be 
carefully kept in view that if they be shareholders in 
any railway company interested in any prosecution, 
charge, or other action brought before the Court, they 
are disqualified from acting in such cause and should 
withdraw from the bench, and that it is very doubtful 
if even the consent or waiver of the parties to such 
disqualification will entitle them to act.1 Justices may 
cause to be apprehended and committed for trial, but can- 
not try any person wilfully doing or causing anything to be 
done to obstruct an engine or carriage using a railway, 
or to endanger the safety of persons conveyed thereon, 
or aiding or assisting therein (3 & 4 Vict. c. 97, 8. 15). 


Obstructing Railway Servants.—If any person 
wilfully obstruct an officer of a railway in the execution 
of his duty thereon, or in any of the stations or other 
works or premises connected therewith, or wilfully 
trespass on a railway, or any of the stations or other 
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works or premises connected therewith, and refuses to 
quit the same upon request made by an officer of the 
company, he and all others aiding or assisting therein 
may be seized and detained, and shall forfeit to Her 
Majesty any sum not exceeding £5, and failing payment 
thereof be imprisoned not exceeding two calendar months 
(3 & 4 Vict. c. 97, s. 16). 


Misconduct of Servant.—Any engine - driver, 
waggon-driver, guard, porter, servant, or other person 
employed in conducting traffic upon a railway, or in 
repairing and maintaining the works thereof, found 
drunk while so employed, or who commits an offence 
against any of the bye-laws, rules, or regulations of the 
company, or who wilfully, maliciously, or negligently 
does or omits any act whereby the life or limb of any 
person passing along or being on such railway or the 
works thereof respectively shall or might be injured or 
endangered, or whereby the passage of any engines, 
carriages, or trains shall or might be obstructed or im- 


-peded, and every person counselling, aiding, or assisting 


therein as aforesaid, may be seized, detained, and taken 
before a justice, and imprisoned, with or without hard 
labour, for any term not exceeding two calendar months ; 
or, for every such offence, forfeit to Her Majesty any 
sum not exceeding £10; and in default of payment 
thereof be imprisoned, with or without hard labour as 
aforesaid, for a period not exceeding two calendar months 
(5 & 6 Vict. c. 55,8. 17; see also sec. 128). 


Defacing Notices.—If any person pulls down or 
injures any board put up for publishing any bye-law or 
penalty, or obliterates any of the letters or figures 
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thereon, forfeits for every offence a sum not exceeding 
£5 and the expenses attending the restoration of such 
board (8 Vict. ec. 17, s. 148). If any person wilfully 
pulls down, defaces, or destroys any toll-board exhib- 
ited, or any milestone set up and maintained by the 
Act 8 & 9 Vict. c. 33, forfeits a sum not exceeding £5 
for every such offence (8 & 9 Vict. c. 53, 8s. 88). If any 
person pulls down or injures any board put up as re- 
quired by the statutes for publishing any bye-law or 
penalty, or obliterates any of the letters or figures 
thereon, he forfeits for every such offence a sum not 
exceeding £5 and the expenses attending the restoration 
of such board (8 & 9 Vict. c. 33, 8. 136). 


Failure to shut Gates.—lIf any person omit to 
shut and fasten any gate set up at either side of the 
railway for the accommodation of the owners or occupiers 
of the adjoining lands, as soon as he and the carriage, 
cattle, or other animals under his care have passed 
through the same, forfeits for every such offence any 
sum not exceeding 40s. (8 & 9 Vict. c. 33, s. 68). 


Refusal to permit Inspection of Mine.—If any 
owner, lessee, or occupier of any mine lying under the 
railway, or any of the works connected therewith, or 
within forty yards therefrom, refuse to allow any person 
appointed by the company to enter into and inspect 
such mine, or the works connected therewith, for every 
such refusal forfeits to the company a sum not exceed- 
ing £20 (8 & 9 Vict. c. 33, 8. 77). 


Refusal to Pay Toll.—lIf any person, being the 
owner, or having the care of any carriage or goods pass- 
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ing or being on the railway, on demand fails to give to 
the collector of tolls, at the places where he attends for 
the part of the railway on which such carriage or goods 
may have travelled, or be about to travel, an exact 
account, in writing, signed by him, of the number or 
quantity of goods conveyed by any such carriage, and of 
the point on the railway from which such carriage or 
goods have set out or are about to set out, and at what 
point the same are intended to be unloaded or taken off 
the railway, and to specify the respective numbers or 
quantities of goods liable to different tolls, or fails to 
produce the way-bill or bill of lading to such collector 
or other officer or servant of the company demanding 
the same, or if he give a false account, or unload or take 
off any part of his lading or goods at any other place 
than shall be mentioned in such account, with intent to 
avoid the payment of any tolls payable in respect thereof, 
for every such offence he shall forfeit to the company a 
sum not exceeding £10 for every ton of goods, or for 
any parcel not exceeding one hundredweight, and so in 
proportion for any less quantity of goods than one ton, 
or for any parcel exceeding one hundredweight (as the 
ease may be) which shall be upon any such carriage ; 
and such penalty shall be in addition to the toll to 
which such goods may be lable (8 & 9 Vict. c. 33, ss. 
91, 92). Disputes as to amount of tolls are to be 
settled by Sheriff or two justices (s. 93). 


Fraud by Passenger.—lIf any person travels or 
attempts to travel on a railway without having previously 
paid his fare, and with intent to avoid payment thereof, 
or, having paid his fare for a certain distance, know- 
ingly and wilfully proceed beyond such distance, without 
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previously paying the additional fare for the additional 
distance, and with intent to avoid payment thereof; or 
if any person knowingly and wilfully refuse or neglect, 
on arriving at the point to which he has paid his fare, 
to quit such carriage, for every such offence forfeits to 
the company a sum not exceeding 40s. (8 & 9 Vict. c. 
33, 8s. 96); or having failed to pay his fare gives in 
reply to a request by an officer of a railway company 
a false name or address, is liable to same penalty, and 
in either of above cases, for second or subsequent offence, 
to fine not more than £20 or imprisonment not more 
than one month (52 & 53 Vict. c. 57, s. 5, subs. (3)). 

Every passenger must, on request of servant of com- 
pany, produce and deliver a ticket showing that fare paid, 
or pay same from where he started, or give his name and 
address, failing which is lable to fine of not more than £2. 
If he fail to do either of these things, an officer of com- 
pany or constable may detain him till he can be brought 
before some justice or otherwise discharged by due course 
of law (52 & 53 Vict. c. 57,8. 5,subs. 2). The liability of 
an offender to punishment under this section does not pre- 
judice the recovery of the fare (subs. 4). A railway porter 
demanded excess fare from a person travelling in a first- 
class carriage with a second-class ticket. The passenger 
refused to pay, and said there was not room in a second- 
class carriage. The magistrate dismissed the case, on the 
ground that the defendant, having been asked to pay an 
excess fare, could not be criminally convicted. Held 
that the decision of the magistrate was wrong.! 


Passenger Ticket to have Fare Printed there- 
Every passenger ticket must bear on its face, 
1 Noble, 60 L, J. 61; Stone (30th ed.), 852. oe 


on. 
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printed or written in legible characters, the fare for 
journey for which it is issued. Railway company fail- 
ing is liable to penalty of not more than £2 for every 
ticket so issued (52 & 53 Vict. c. 57, 8. 6). 

To entitle a passenger to travel with a train he 
must not only have a ticket which he maintains to be 
sufficient, but one that is in fact the right one for the 
contemplated journey, and if he objects to leave the 
train on remonstrance, the right of removal under sec. 
102 of the Act of 1845 (which must be distinguished 
from the right to detain under sec. 97) may be exer- 
cised.t But the mere absence of a lost ticket, the 
passenger being in bond fide, does not justify forcible 
removal,” nor, coupled with refusal to pay maximum fare, 
apprehension.* The servants of a company have implied 
authority to remove misbehaving passengers, and the 
company are liable if they make a mistake and misuse 
of this authority.* 

There must be intent to defraud,® but fraudulently 
travelling in a higher class carriage with a lower class 
ticket warrants conviction for travelling “without hav- 
ing previously paid his fare.” 8 
The Railway Acts, apart from bye-laws, do not cover 
the case of a passenger getting out at an intermediate 
station,’ but do apply to such a case if it be a condition 
of the contract to the extent of recovering the fare.® <A 
person with a second-class return ticket, returning first- 


1H. Ry. Co., 1878, 5 R. 887; 5 Dearden, 1865, L. R. 1 Q. B. 


M‘Carthy, 1870, 18 W. R. 762. 10. 
2 Butier, 1888, L. R. 21 Q. B. D. 6 Gillingham, 1881, 44 L. T. 715. 
207 ; Harris, 1891, 18 R. 1009. 7 Reg. v. Frere, 1855, 4 El. & Bl. 


3 (hilton, 1847, 16 L. J. Ex. 89. 598. 
4 Lowe, 1898, 62 L. J. Q. B. 524 ; 8G. N. Ry. Co. v. Winder, L. R. 
Green, Railways, vol. x. p. 158. (1892), 2 Q, B. 595. 


152 JUSTICE OF THE PEACE 


class by cheap train, first-class fare of which was same 
as paid for second-class ticket. Magistrate held defender 
bound to show no intent to defraud, but conviction 
quashed. They also apply to the case of a person 
using a “non-transferable” return ticket with intent to 
avoid payment.2, A company was held not justified in 
detaining a passenger under 1889 Act, who had given 
her name and address correctly, pending inquiry.® 
Holders of annual tickets must produce them if required 
like ordinary passengers.* 


Bye-laws.—Railway companies have power to make 
bye-laws with reference to the regulation and working 
of their undertakings, the discipline and duty of their 
servants, and the public with reference to the railway, in 
virtue of the Acts before referred to, and this “includes 
power to make bye-laws for maintaining order in and 
regulating the use of railway stations and the approaches 
thereto” (56 & 57 Vict. c. 57,8. 7), “always provided 
that such bye-laws be not repugnant to the laws of that 
part of the United Kingdom where the same are to have 
effect,” or to the provisions of the general or special Act 
for enforcing the regulations (8 & 9 Vict. c. 33, s. 102). 
Offenders against duly approved bye-laws are liable to a 
penalty not exceeding £5. 

Bye-laws must be reasonable, and not repugnant to— 
the statutory provisions or common law. Thus, mere — 
travelling beyond distance for which ticket issued, irre- 
spective of intent, being constituted an offence, bye-law 
was held void,’ as well as a bye-law imposing penalty for 


1 Bell, 76 L. T. 428. 4 Woodward, 30 L. J. 196. 
° Langdon, 1879, 27 W. R. 657. ° Dearden, 1865, supra, p. 15 
3 Knights, 1893, 62L.J.Q.B.378. (5). é 
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travelling in superior class of carriage.! Provisions of 
bye-law must be strictly adhered to, and if company 
issue servants’ tickets to a master, servants cannot be 
prevented travelling because they do not produce their 
tickets.” 

A bye-law fixing the fare from the place where the 
train originally started as the penalty of a person travel- 
ling without a ticket without intent to defraud, is un- 
reasonable and void, and such a fare is not even recover- 
able in the County Court.2 And a conviction under a 
bye-law fixing a similar penalty calculated at a varying 
rate according to the distance travelled, is unreasonable 
and ultra vires, inasmuch as penalty unfixed and variable 
for same offence. The penalty must be made clearly 
referable to a legal offence, and not mixed up with 
provisions which are unreasonable, such as that, besides 
penalty, person must in addition pay fare from place of 
starting, unless he can show no intent to defraud.’ To 
warrant a conviction it must be fully established that 
there is not only failure to produce ticket, but refusal 
to pay fare.® 

A bye-law that a passenger must show his ticket or 
pay fare for distance travelled is valid, and fare can 
even be recovered where passenger has inadvertently 
torn up his ticket,’ and under a similar bye-law a 
passenger refusing to show his ticket was held liable to 
a penalty. But a demand for the specific sum payable 


1 Bentham, 1878, L. R. 3Q. B. D. 5 Dyson, 1881, L. R. 3 Q. B. D. 
289; ef. Thom, 1886, 14R. (J.C.)5. 289. 


2 Jennings, 1865, L. R. 1 Q. B. D. 6 Craig, 1865, 5 Irv. 206. 

rs 7 Hanks, 1896, 65 L. J. M.C. 41. 
37D. B. &S. E. Ry., 433. P. 301. 8 Lowe, 1896, 65 L. J. M.C. 
4 Saunders, 1880, L.R.5Q.B.D. 43, 

456, 
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for excess fare must first be made to the passenger who 
refuses or is unable to produce his ticket before the com- 
pany can take proceedings under a bye-law for penalty.1 

A passenger is not bound by special conditions 
indorsed on a ticket in the absence of proof that he 
assented thereto,? but a person travelling beyond the 
station specified on his return ticket is liable in an 
action to pay additional fare, although the fare from the 
issuing station is the same as to the place.® 


Sending dangerous Goods.—lIf any person send 
by railway any aquafortis, oil of vitriol, gunpowder, 
lucifer matches, or any other goods which in the judg- 
ment of the company may be of a dangerous nature, 
without distinctly marking their nature on the outside _ 
of the package containing the same, or otherwise giving 
notice in writing to the bookkeeper, or other servant of 
the company with whom the same are left at the time 
of sending, forfeits to the company £20 for every such 
offence (8 & 9 Vict. c« 33, s. 98). There must be 
guilty knowledge.* : 


Consuming Smoke.— If any locomotive steam- 
engine be used on the railway, not constructed so as to — 
consume its own smoke, where coal or other similar fuel 
emitting smoke is employed, the company or party using 
such engine forfeits £5 for every day during which such 
engine shall be used on the railway (8 & 9 Vict. ec. 33, 
Be LOT) 


1 Brown, 1877, L. R. 2 Q. B. D. 3 Great Western Ry., 41 L. T. 415. 
406. 4 Herne, 28 L. J. M. C. 216. 
2 Henderson, H. L. 82 L. T. 709 ; 5 See Smith, 87 L. T, 224, 
Gabell, 36 L. T, 540, 


CRIMINAL JURISDICTION 155 


Third Parties using Railway.—lIf any person, 
whether being the owner or having the care thereof, 
brings or uses on the railway any locomotive or other 
engine, or any moving power, without having first 
obtained from the company a certificate of approval 
thereof, or if, after notice given by the company to 
remove such, do not forthwith do so, or cease to use the 
same, forfeits to the company a sum not exceeding £20 
(8°& 9 Vict. c. 33, s. 109). 


Using unsuitable Carriages.—If any carriage, 
not being of such construction or in such condition as 
the regulations of the company for the time being 
require, be made to pass or be upon any part of the 
railway (except in directly crossing the same), the owner 
thereof, or any person having for the time being the 
charge thereof, forfeits to the company a sum not ex- 
ceeding £10 for every such offence (8 & 9 Vict. c. 33, 
s. 112). 
_ Needlessly using Communicator. — Any pas- 
senger who, without reasonable and sufficient cause, 
makes use of the means of communication provided by 
the company between passengers and the servants of the 
company in charge of a train, is liable in a penalty not 
exceeding £5 for each offence (31 & 32 Vict. c 119, 
8. 23). 


Trespassing on Railway.—Any person being or 
passing upon the railway, except for the purpose of 
crossing the same at any authorised crossing, after 
having received warning from the company, or any of 
their agents or servants, not to go or pass thereon, is 
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liable to forfeit and pay any sum not exceeding 40s. 
for every such offence (31 & 32. Vict. c« 119, s. 
23). 

The procedure regarding penalties and expenses is, 
according to the Lands Clauses Act, as follows :— 


Penalties to be summarily recovered before 
the Sheriff or two Justices.—Every penalty or 
forfeiture imposed by this or the special Act, or any Act 
incorporated therewith or by any bye-law made in 
pursuance thereof, the recovery of which is not other- 
wise provided for, may be recovered by summary proceed- 
ing before the Sheriff or two justices; and on com- 
plaint being made to any Sheriff or justice, he issues an 
order requiring the party complained against to appear 
before himself if the order be issued by a Sheriff, or 
before two or more justices if the order be issued by a 
justice, at a time and place to be named in such order, 
which must be served on the party offending either in 
person or by leaving the same with some inmate at his 
usual place of abode; and upon the appearance of the 
party complained against, or in his absence, after proof 
of due service, the Sheriff or two justices may proceed 
to the hearing of the complaint; and on proof of the 
offence, either by the confession of the party or the oath 
of one credible witness or more, the Sheriff or justices 
may convict the offender, and adjudge him to pay the 
penalty or forfeiture incurred, as well as such expenses 
attending the conviction as such Sheriff or justices think 
fit (s. 130). 


Penalties to be levied by Poinding and Sale. 
—If forthwith upon any such adjudication the penalty 
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or forfeiture, and expenses, be not paid, the amount 
thereof may be levied by poinding and sale, and the 
Sheriff or justices shall issue his or their warrant of 
poinding and sale accordingly (s. 131). 


Poinding, etc., against the Treasurer. — If 
any sum be payable by the promoters of an undertak- 
ing, and if sufficient goods of the promoters cannot be 
found whereon to levy the same, it may, if the amount 
thereof do not exceed £20, be recovered by poinding 
and sale of the goods of the treasurer of the pro- 
moters, and the Sheriff, on application, shall issue 
his warrant accordingly; but no such poinding and sale 
shall be executed against the goods of such treasurer 
unless seven days’ previous notice in writing, stating the 
amount so due, and demanding payment thereof, have 
been given to such treasurer, or left at his residence; 
and if such treasurer pay any money under such poind- 
ing and sale as aforesaid, he may retain the amount so 
paid by him, and all expenses occasioned thereby, out of 
any money belonging to the promoters of the undertak- 
ing coming into his custody or control, or he may sue 
the promoters of the undertaking for the same (s. 132). 


Poinding, etc., How to be Levied.—Where in 
this or the special Act, or any Act incorporated there- 
with, any sum of money, whether in the nature of 
penalty, expenses, or otherwise, is directed to be levied 
by poinding and sale, and this is done, the overplus 
arising from the sale of the goods and effects, after 
satisfying the sum due and expenses, shall be returned, 
on demand, to the party whose goods shall have been 
seized (s. 135). 
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Poinding not unlawful for Want of Form. 
No poinding and sale made by virtue of this or the 
special Act, or any Act incorporated therewith, shall be 
deemed unlawful, nor shall any party making the same 
be deemed a trespasser or wrong-doer, on account of any 
defect or want of form in the summons, conviction, 
warrant, or other proceeding relating thereto, but all 
persons aggrieved by such defect or irregularity may 
recover full satisfaction for the special damage in an 
action before the Sheriff Court (s. 134). 


Application of Penalties.—The Sheriff or justices 
by whom any penalty or forfeiture is imposed, where 
the application thereof is not otherwise provided for, 
may award not more than one-half to the informer, 
and the remainder to the kirk session or treasurer, or 
collector of the funds for the poor, of the parish in 
which the offence shall have been committed, for the 
benefit of the poor of such parish (s. 135). 


Penalties to be Sued for within Six Months. 
—No person shall be liable to the payment of any 
penalty or forfeiture imposed by virtue of this or the 
special Act, or any Act incorporated therewith, for any 
offence made cognisable before the Sheriff or justices, 
unless the complaint respecting such offence shall have 
been made before such Sheriff or some justice within six 


months next after the commission of such offence 
(s. 136). 


Form of Conviction.—The Sheriff or justice or 
justices before whom any person is convicted of an 
offence against this or the special Act, or any Act 
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incorporated therewith, may cause the conviction to be 
drawn up according to the form in the Schedule (C) to 
this Act annexed (s. 137). 


Proceedings not to be Quashed for Want of 
Form, etc.—No proceeding in pursuance of this or 
the special Act, or any Act incorporated therewith, shall 
be quashed or vacated for want of form, nor shall the 
same be removed by suspension or otherwise into any 
superior Court (s. 138). 


Parties allowed to Appeal from Justices to 
Quarter Sessions on giving Security.—If any 
person feel aggrieved by any determination or adjudica- 
tion of a justice or justices, with respect to any penalty 
or forfeiture under the provisions of this or the special 
Act, or any Act incorporated therewith, he may appeal 
to the General Quarter Sessions for the county or place 
in which the cause of appeal has arisen; but it shall not 
be entertained unless it be made within four months 
next after the making of such determination or adjudica- 
tion, nor unless ten days’ notice in writing of such, 
stating the nature and grounds of the appeal, be given 
to the party against whom it shall be brought, nor 
unless the appellant forthwith after such notice enter 
into recognisances, with two sufficient sureties, before a 
justice, conditioned duly to prosecute such appeal, and 
to abide the order of the Court thereon (s. 140). 


Court to make such Order as they think 
reasonable.—At the Quarter Sessions, for which 
notice is given, the Court shall proceed to hear and 
determine the appeal in a summary way, or adjourn 
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it to the following sessions; and upon the hearing of 
such appeal may mitigate any penalty or forfeiture, or 
confirm or quash the ajudication, and order any money 
paid by the appellant, or levied by distress upon his 
goods, to be returned to him, and may also order such 
further satisfaction to be made to the party injured as 
they may judge reasonable; and they may make such 
order concerning the expenses, both of the ajudication 
and of the appeal, as they may think reasonable 
(s. 141). 

The clauses in the Railway Companies Clauses Acts 
are analogous to the foregoing. 


Sabbath Profanation.—Justices of the peace had 
large powers and very responsible duties imposed upon 
them by the old Scots Acts against Sabbath profanation. 
The older Acts were—1503, c. 83; 1579, c. 70; 1592, 
ce. 124; 1593, ¢. 163; and 1594, c. 201. It may now, 
however, be assumed that for practical purposes these 
statutes have fallen into desuetude. These Acts were 
followed by a further series ‘of statutes, viz. 1661, e. 
18; 1672, c. 22; 1693, c. 40; 1696, c 317 aman 
e. 11; and by those “ any person guilty of profaning the 
Sabbath day in any manner whatever is made liable in 
a pecuniary penalty foties quoties, to be recovered by 
prosecution before Sheriffs, justices of peace, or any other 
judge ordinary.”' The question has been raised, but 
not expressly decided, whether the Act of 1661 has 
fallen into desuetude.? It was distinctly recognised in 
the former case that it is still illegal to keep open shop 
on Sunday, and in the latter, though the question arose, 


1Ersk, Bk. iv. t. iv. s. 17, note. *See Bute, 1870, 1 Coup. 495, 
and Nicol, 1887, 14 R. (J. C.) 47. 


_——_ 
7 
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the decision was given on the technical ground that the 
complaint, not having been brought under the Summary 
Jurisdiction Acts, could not be sustained. Persons 
guilty of profane conduct by disturbing those engaged 
in public worship are still liable to be prosecuted and 
punished therefor.t 


Schools.—The Short Titles Act, 1896, provides that 
the following Acts relating to education may be cited as 
' the Education (Scotland) Acts, 1872 to 1893, viz.: 
The Education (Scotland) Act, 1872 (35 & 36 Vict. 
e. 62); the Education (Scotland) Act, 1878 (41 & 42 
Vict. c. 78); the Public Schools (Scotland) Teachers Act, 
1882 (45 & 46 Vict. ce. 18); the Education (Scotland) 
Act, 1883 (46 & 47 Vict. c. 56); the Parliamentary 
Grant (Caithness and Sutherland) Act, 1889 (52 & 53 
Vict. c. 75); the Education of Blind and Deaf Mute 
Children (Scotland) Act, 1890 (53 & 54 Vict. c. 43); 
the Day Industrial Schools (Scotland) Act, 1893 (56 & 
57 Vict. c. 12). 

Under the first Act, jurisdiction was only given to the 
Sheriff to try offences, but by the 1883 Act (46 & 47 
Vict. c. 56) a Court of summary jurisdiction includes 
“one or more justices of the peace sitting in open 
Court.” 

If a parent fail to provide efficient elementary educa- 
tion in reading, writing, and arithmetic for his children 
who are between five and thirteen, and who have not 
obtained a certificate of ability to read and write and 
of a knowledge of elementary arithmetic, under sec. 
73 of 35 & 36 Vict. c. 62, as amended, and also for 
any of his children between thirteen and fourteen who 

1 Fraser, 1839, 2 Swin. 436; Dougall, 1861, 34 Jur. 29. 
II 
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have not obtained such certificate without reasonable 
excuse to satisfaction of School Board, he is liable to 
penalty of not more than £1 or imprisonment not ex- 
ceeding fourteen days and expenses up to £1 (35 & 36 
Vict. c. 62, 8. 70; 46 & 47 Vict. c 56, s. 4) The 
procedure may be repeated at intervals of not less than 
three months. Certificate from H.M. Inspector that 
child has passed Fifth Standard in each of these subjects 
exempts from prosecution. If child prevented attending 
by sickness or other unavoidable cause, or if there is no 
public inspected school within three miles, parent has 
reasonable excuse. School Board certifies failure in 
writing, which is sent to party prosecuting, and if under 
1872 Act certificate must be produced.? 

Employers who take children under thirteen who 
have not attended school regularly for at least three 
years between five and thirteen and are unable to read 
and write, and who continue to employ such children 
after notice, are deemed to undertake the duty of a parent 
and liable to the responsibilities thereof under the Act 
(35 & 36 Vict. c. 62, s. 72). The parents of such 
children, however, are not thereby exempted from liability. 

If the parent of any child without reasonable excuse 
“neglects to provide efficient elementary education for 
his child or secure its regular attendance, the School 
Board, after due warning to parent, may complain to 
Court of summary jurisdiction, which may order that the 
child shall attend some public school willing to receive — 
him, and the child must thereafter attend in compliance 
with this attendance order (46 & 47 Vict. ce. 56,8. 9). 
If an attendance order be not complied with without 
reasonable excuse, the Court may, on complaint by the 

1 France, 1887, 4 R. (J. C.) 42. { 
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School Board, impose a penalty not exceeding 20s. with 
expenses, or of imprisonment not exceeding fourteen 
days. A complaint under this section shall not be 
repeated at any less interval than one month (46 & 47 
Vict. c. 56, s. 10). 

A School Board may appoint any person to prosecute, 
but expenses cannot be awarded against him. 

A member of a School Board is not entitled to act 
as a member of Court in a prosecution at the Board’s 
‘instance against an offender. 


Industrial Schools.—These are regulated by the 
Industrial Schools Act, 1866 (29 & 30 Vict. c. 118), and 
the Industrial Schools Acts Amendments Acts of 1886 
and 1894 (43 & 44 Vict.c. 15, and 57 & 58 Vict. ¢. 
33). By the Act of 1866 a school in which industrial 
training is provided, and in which children are lodged, 
clothed, and fed as well as taught, is an industrial 
school (s. 5). 

Any person may bring before two justices any child 
_ apparently under fourteen years that is—(1) found 
begging or receiving alms (whether actually or under the 
pretext of selling or offering anything for sale), or being 
in any shed or public place for the purpose of begging 
or receiving alms; (2) found wandering and not having 
any place of abode or proper guardianship or visible 
means of subsistence; (3) found destitute, either being 
an orphan or having a surviving parent who is under- 
going penal servitude or imprisonment (s. 14), or of a 
woman who has been convicted of a crime with a 
previous conviction proved against her under her care 
at the time of conviction, with no visible means of sub- 
sistence and without proper guardianship (34 & 35 
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Vict. c. 112, 8. 14); (4) that frequents the company of 
thieves (29 & 30 Vict. c. 118, s. 14); (5) that is lodging, 
living, or residing with common or reputed prostitutes, 
or in a house resided in or frequented by prostitutes for 
the purposes of prostitution ; and (6) that frequents the 
company of prostitutes (43 & 44 Vict. ¢ 15,8, 1). 

If the justices (there must be two) be satisfied that 
the child comes within any of these descriptions, they may 
order him to be sent to a certified industrial school, but 
not without giving notice to the parent or guardian. In 
Stirling! the order was quashed because there was no 
warrant to apprehend or notice given to the parents, 
and the boy did not come within the Act, the fiscal 
being held liable in costs. If notice given to pauper 
parent not necessary to give notice to parochial board.” 

By the Act of 1866 any child apparently under twelve 
charged with an offence punishable by imprisonment, but 
not convicted of theft, regard being had to his age and 
the circumstances of the case, may be sent to a certified in- 
dustrial school (s. 15). If parent, step-parent, or guardian 
of child apparently under fourteen represent that he is 
unable to control child and desires it to be sent, justices 
may on inquiry send to certified industrial school (s. 16). 

Refractory children under fourteen in poorhouses, or 
child of parents undergoing imprisonment, may be sent 
by justices to certified industrial school if satisfied that 
it is expedient (s. 17). 

The order must be in writing, signed by the justices, 
specify the school, which must be certified within the 
jurisdiction of the justices, to which child to be sent, and 
period of detention, which ceases when child is sixteen. 


1.1874, 1 BR. (J. 0.) 8. 2 Lord Advocate v: Brown, 1875, 
3 R. 188. 
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The managers must be willing to receive, and the school 
should be of the religious persuasion to which the child 
belongs if possible (s. 18). 

Two justices, while inquiry is being made, may order 
a child to be detained in poorhouse or anywhere else not 
being a prison, but not longer that seven days, at cost of 
the parish (s. 19). 

After eighteen months school managers may permit 
child to lodge out of school, reporting to Secretary of 
- State, and the child remains under their supervision 
(s. 27). 

A child above ten disobeying rules may be convicted 
before two justices and sentenced to imprisonment not 
less than fourteen days and not more than three months, 
with or without hard labour, and thereafter sent to a 
reformatory (s. 32). 

Child escaping from school may be apprehended with- 
out warrant and sent back by one justice, and if above 
ten may be sent to prison by two justices, as in last 
section (s. 33). 

Any person who knowingly assists or induces child to 
escape, or harbours such, or prevents return to school, 
may be convicted before two justices and sentenced to a 
penalty not exceeding £20 or imprisonment not more 
than two months, with or without hard labour (s. 34). 

Two justices may order payment from parent, or per- 
son legally liable to maintain, of sum not exceeding 5s. 
per week for child (ss. 59, 40). 


Day Industrial Schools.—Any child authorised 
by the Industrial Schools Act, 1866, to be sent to a 
certified industrial school may, if the Court before whom 
the child is brought think it expedient, be sent to a 
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certified day industrial school; any child sent to a 
certified day school by an order of a Court (other than 
an attendance order) may, during the period specified in 
the order, be there detained during such hours as may 
be authorised by the rules of the school approved by the 
said Secretary of State (56 Vict. c. 12, s. 3 (2)). 

Where a Court of summary jurisdiction orders a child 
to be sent to a certified day industrial school, the Court 
shall also order the parent of such child, if lable to 
maintain him, to contribute to his industrial training, 
elementary education, and meals in the school, such sum 
not exceeding 2s. per week as is named in the order; 
it shall be the duty of the School Board to obtain and 
enforce the said order, and every sum paid under the 
order shall be paid into the school fund (s. 3 (7)). 

Sec. 10 of the Education (Scotland) Act, 1883, is 
repealed, and in lieu thereof it is enacted as follows :— 
Where an attendance order is not complied with, without 
any reasonable excuse within the meaning of the Educa- 
tion (Scotland) Act, 1883, a Court of summary juris- 
diction, on complaint made by the School Board, may, if 
it think fit, order as follows :—(1) In the first case of 
non-compliance if the parent of the child does not 
appear, or appears and fails to satisfy the Court that he 
has used all reasonable efforts to enforce compliance 
with the order, the Court may impose a penalty not 
exceeding 20s. with expenses, or of imprisonment not 
exceeding fourteen days; but if the Court is satisfied 
that he has used all reasonable efforts, the Court may, 
without inflicting a penalty, order the child to be sent 
to a certified day industrial school, or to a certified 
industrial school; and (2) in the second or any sub- 
sequent case of non-compliance with the order, the 
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Court may order the child to be sent to a certified day 
industrial school, or to a certified industrial school, and 
may further in its discretion inflict any such penalty, or 
it may for each such non-compliance inflict any such 
penalty without ordering the child to be sent to an 
industrial school; provided that a complaint under this 
section with respect to a continuing non-complhance with 
any attendance order shall not be repeated by the School 
Board at any less interval than one month. 

_ An order under this section directing a child to be 
sent to a certified industrial school or certified day 
industrial school, shall specify the time during which the 
child is to be liable to detention in the school, being 
such period as to the Court seems proper, not exceeding 
three years, nor extending beyond the time when the 
child will, in the opinion of the Court, attain the age of 
fourteen years. 

A child shall be sent to a certified industrial school 
or certified day industrial school in pursuance of this 
section in like manner as if sent in pursuance of the 
Industrial Schools Act, 1866, and when so sent shall be 
deemed to have been sent in pursuance of that Act and 
the Acts amending the same; and the parent, if liable 
under the said Acts to contribute to the maintenance 
and training of his child when sent to an industrial 
school, shall be liable so to contribute when his child is 
sent in pursuance of this section. 


Reformatory Schools.—Reformatory schools are 
regulated by the Reformatory Schools Act, 1866 (29 & 
30 Vict. c. 117),and the Reformatory Schools Act, 1893 
(56 & 57 Vict. c. 48). 

Where a youthful offender who in the opinion of the 
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Court before whom he is charged is less than sixteen 
years of age is convicted, whether on indictment or by a 
Court of summary jurisdiction of an offence punishable 
with penal servitude or imprisonment, and either (a) 
appears to the Court to be not less than twelve years, or 
(b) is proved to have been previously convicted of an 
offence punishable with penal servitude or imprisonment, 
the Court may in addition to or in lieu of sentencing him 
according to law to any punishment, order that he be 
sent to a certified reformatory school, and be there 
detained for a period of not less than three years nor 
more than five years, so however that the period is such 
as will in the opinion of the Court expire at or before 
the time at which the offender will attain the age of 
nineteen years (56 & 57 Vict. s. 1). Where a boy of 
fifteen pled guilty to breach of peace and was sentenced 
to ten days’ imprisonment and five years in reformatory, 
latter part of sentence quashed, as section intended 
to apply to more serious offences.? 

The Court may direct that the offender be taken to 
a prison or any other place the occupier of which is 
willing to receive him, and be detained therein for any 
time not exceeding seven days, or in necessity fourteen 
days, or until an order is sooner made for his discharge, 
or being sent to a reformatory school, or otherwise. 
dealt with; and the person to whom the order is 
addressed is authorised to detain him accordingly, and if 
the offender escape, he may be apprehended without 
warrant and brought back to place of detention (56 & 
57 Viet..8. 2). 

The particular school should be named either at 


1 M‘Quire, 1881, 9 R. (J. C.) 4; followed by Larquharson, 1884, 
12 P. L. M. 640. ee 
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sentence or within seven days or by any visiting justice 
before expiry of imprisonment, and should be a school in 
accordance with the religious persuasion of the offender, 
which should be specified by the Court (29 & 30 Vict. 
c. 117,s. 14). The parent or guardian may apply to 
the justices to have child removed from school not in 
accordance, to one in accordance with religious persuasion, 
provided application made either before going or within 
thirty days after the arrival at such school, if it be 
_ shown that managers of school suggested are willing to 
receive offender (29 & 30 Vict. c. 117, s. 16). 

Offenders refusing to conform to rules of school are 
liable on conviction before one justice having jurisdiction 
to be imprisoned for any period not exceeding three 
months, and thereafter to be taken back to school (29 & 
30 Vict. c. 117, s. 20). 

Offender escaping may be apprehended without 
warrant and brought before justice having jurisdiction, 
and sentenced as provided in last section (s. 21). This 
also applies to offenders apprenticed and placed out on 
licence (s. 18). Persons knowingly assisting or inducing 
directly or indirectly an offender to escape, or concealing 
or preventing return to school, are liable on summary 
conviction before two justices to be imprisoned for not 
more than two months with or without hard labour 
(s. 22). Justices may on complaint order parent or 
person liable to maintain offender to do so to extent 
of not more than 5s. per week, specifying time to be 
continued (s. 25), and vary the order as the circumstances 
may require (s. 26). 

The Summary Procedure Act, 1864, applies to all 
offences, payments, and orders in respect of which juris- 
diction is given to the justices by the Act, or which are 
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directed to be prosecuted, enforced, or made in a 
summary manner or on summary conviction (s. 34). 

No summons, notice, or order made for the purpose 
of carrying into effect the provisions of the Act shall be 
void for want of form only, and the forms in the 
schedule annexed to the Act or like forms may be used 
in the cases to which they refer with such variation as 
circumstances require, and when used are sufficient 
(6136): 


Shipping, Seamen.—tThe law regarding merchant 
shipping has been consolidated by the Merchant Ship- 
ping Act, 1894, the longest Act on the statute-book, 
consisting of 748 sections and 22 schedules, besides 
which there remain portions of some fifteen other 


statutes still unrepealed and applicable to this large and. 


important branch of law. The mere mention of this is 
sufficient to show that it would be entirely beyond the 
scope of a treatise ike the present to give any analysis 
of the very large number of matters in which justices 
have jurisdiction under the Act, and only those most 
frequently brought before them can be noticed. 


Desertion.—If a seaman lawfully engaged, or an 
apprentice to the sea service, deserts from his ship, “he 
shall be guilty of the offence of desertion, and be liable 
to forfeit all or any part of the effects he leaves on board, 
and of the wages which he has then earned, and also, if 
the desertion takes place abroad, of the wages he may 
earn in any other ship in which he may be employed 
until his next return to the United Kingdom, and to 


satisfy any excess of wages paid by the master or owner 


of the ship to any substitute engaged in his place at a 
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higher rate of wages than the rate stipulated to be paid 
to him ; and also, except in the United Kingdom, he shall 
be hable to imprisonment for any period not exceeding 
twelve weeks with or without hard labour” (s. 221 (a)). 


Absence without Leave.—If he neglects or 
refuses without reasonable cause to join his ship, or to 
proceed to sea in his ship, or is absent without leave at 
any time within twenty-four hours of the ship’s sailing 
from a port, either at the commencement or during the 
progress of a voyage, or is absent at any time without 
leave and without sufficient reason from his ship or from 
his duty, he shall, if the offence does not amount to 
desertion or is not treated as such by the master, be 
guilty of the offence of absence without leave, and be 
liable to forfeit out of his wages a sum not exceeding 
two days’ pay, and in addition for any twenty-four hours of 
absence either a sum not exceeding six days’ pay or any 
expenses properly incurred in hiring a substitute; and 
also, except in the United Kingdom, he shall be liable to 
imprisonment for any period not exceeding ten weeks 
with or without hard labour (s. 221 (0)). 


Conveyance of Deserter on Board.—If in the 
United Kingdom a seaman or apprentice is guilty of the 
offence of desertion or of absence without leave, the master, 
any mate, the owner, ship’s husband, or consignee of the 
ship may, with or without the assistance of the local 
police officer or constable, convey him on board his ship, 
who are to give such assistance if required; provided that 
if the seaman or apprentice so requires, he shall first be 
taken before some Court capable of taking cognisance of 
the matter to be dealt with according to law, and if it 


es. 
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appears to the Court that the seaman or apprentice 
has been conveyed on board or taken to the Court on 
improper or insufficient grounds, that Court may inflict 
on the master, mate, owner, ship’s husband, or consignee, 
as the case may be, a fine not exceeding £20; but the 
infliction of that fine shall be a bar to any action for 
false imprisonment in respect of the arrest (s. 222). 

Sec, 224 gives power to the Court to order a deserter 
to be taken on board ship in lieu of imprisonment, 
and to pay costs; but seaman may give forty-eight hours’ 
notice that he intends to leave, in which case powers 
under this section not to be exercised. A seaman leaving 
his ship to enter the naval service of Her Majesty is 
not a deserter; and any stipulation in any agreement 
“whereby a seaman is declared to incur a forfeiture or 
be exposed to a loss in case he enters the naval service 
of Her Majesty shall be void; and if a master or owner 
causes any such stipulation to be so introduced, he shall 
for each offence be liable to a fine not exceeding £20” 
(s. 195). 


Enticing to Desert or Harbouring Deserters. 
—Any person concerned in enticing seaman to desert is 
liable to penalty of £10; or knowingly harbours such, 
£20 (s. 236); or knowingly harbours deserters other 
than slaves from foreign ships, £20 (s. 258). 

Any person being found as a stowaway, £20, or four 
weeks with or without hard labour (s. 237). 


Discipline.—1. If a seaman lawfully engaged or an 
apprentice to the sea service commits any of the follow- 
ing offences, in this Act referred to as offences against 
discipline, he shall be liable to be punished summarily 


_—— 
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as follows, that is to say—(a) if he quits the ship 
without leave after her arrival at her port of delivery, 
and before she is placed in security, he shall be liable to 
forfeit out of his wages a sum not exceeding one month’s 
pay; (b) if he is guilty of wilful disobedience to any 
lawful command, he shall be liable to imprisonment for 
a period not exceeding four weeks, and also, at the 
discretion of the Court, to forfeit out of his wages a 
sum not exceeding two days’ pay; (c) if he is guilty of 
- continued wilful disobedience to lawful commands or 
continued wilful neglect of duty, he shall be liable to 
imprisonment for a period not exceeding twelve weeks, 
and also, at the discretion of the Court, to forfeit for 
every twenty-four hours’ continuance of disobedience or 
neglect, either a sum not exceeding six days’ pay or any 
expenses properly incurred in hiring a substitute; (d@) if 
he assaults the master or any mate or certificated 
engineer of the ship, he shall be liable to imprisonment 
for a period not exceeding twelve weeks; (¢) if he com- 
bines with any of the crew to disobey lawful commands, 
or to neglect duty, or to impede the navigation of the 
ship or the progress of the voyage, he shall be lable to 
imprisonment for a period not exceeding twelve weeks ; 
(f) if he wilfully damages his ship, or embezzles or 
wilfully damages any of her stores or cargo, he shall be 
liable to forfeit out of his wages a sum equal to the loss 
thereby sustained, and also, at the discretion of the 
Court, to imprisonment for a period not exceeding twelve 
weeks; (y) if he is convicted of any act of smuggling, 
whereby loss or damage is occasioned to the master 
or owner of the ship, he shall be liable to pay to that 
master or owner a sum sufficient to reimburse the loss 
or damage; and the whole or a proportionate part of his 
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wages may be retained in satisfaction or on account of 
that liability, without prejudice to any further remedy. 
2, Any imprisonment under this section may be with or 
without hard labour (s. 225). 

Nothing in the last preceding section or in the sections 
relating to the offences of desertion or absence without 
leave shall take away or limit any remedy by action or 
by summary procedure before justices which an owner 
or master would but for these provisions have for any 
breach of contract in respect of the matters constituting 
an offence under those sections, but an owner or master 
shall not be compensated more than once in respect of 
the same damage (s. 226). 


False Statement of Ship or Name. 
falsely state name of his last ship or his own name he 
is liable to penalty of £5 (s. 227). 


Wages.—A seaman is entitled to his wages within 
two days after termination of agreement, or when dis- 


charged, whichever first happens. On failure, he is en- 


titled to a sum not exceeding two days’ pay for each day’s 
delay, but not more than ten days’ double pay (s. 135). 


Recovery.—As soon as due, if not exceeding £50, 
may sue before a Court of summary jurisdiction in or 
near the place at which his service has terminated, and 
the order made by the Court is final (s. 164). 

There are some two hundred and fifty other pen- 
alties payable by owners and masters of ships, pilots, 


fishermen, marine store dealers, and other persons 


offending against the Merchant Shipping Acts, which 
would require a separate volume for treatment. <A 


If seaman. 


a 
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large number of these are not within the juris- 
diction of justices, but many are. Reference is made 
to the Act itself, and to the treatises of Scrutton, 
Temperley, and Pulling thereon, the former of which 
contains a table of offences and penalties. 


Summary Proceedings.—In Scotland all prosecu- 
tions, complaints, actions, or proceedings under this Act, 
other than prosecutions for felonies or misdemeanours, 

‘may be brought in a summary form before the Sheriff 
of the county, or before any two justices of the peace of 
the county or burgh where the cause of such prosecution 
or action arises, or where the offender or defender may 
be for the time, and when of a criminal nature, or for 
fines or penalties, at the instance of the procurator-fiscal 
of Court, or at the instance of any party aggrieved, with 
concurrence of the procurator-fiscal of Court; and the 
Court may, if it think fit, order payment by the offender or 
defender of the costs of the prosecution or action (s. 703). 


Form of Complaint.—Where in any summary 
proceedings under this Act in Scotland any complaint 
or action is brought in whole or in part for the enforce- 
ment of a pecuniary debt or demand, the complaint may 
contain a prayer for warrant to arrest upon the depend- 
ence (s. 704). 


Warrant on Summary Proceedings.—On any 
summary proceedings in Scotland the deliverance of the 
sheriff-clerk or clerk of the peace shall contain warrant 
to arrest upon the dependence in common form, where 

- that warrant has been prayed for in the complaint or 
other proceeding; provided always that where the 


ae 
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apprehension of any party, with or without a warrant, 
is authorised by this Act, such party may be detained 
in custody until he can be brought at the earliest oppor- 
tunity before any two justices or the Sheriff who may 
have jurisdiction in the place, to be dealt with as this 
Act directs, and no citation or inducie shall in such 
case be necessary (s. 705). 


Backing Arrestments.—When it becomes neces- 
sary to execute such arrestment on the dependence 
against goods or effects of the defender within Scotland, 
but not locally situated within the jurisdiction of the 
Sheriff or justices of the peace by whom the warrant to 
arrest has been granted, it shall be competent to carry 
the warrant into execution on its being indorsed by the. 
sheriff-clerk or clerk of the peace of the county or 
burgh respectively within which such warrant comes to 
be executed (s. 706). 


Form of Decree for Payment of Money. 
Where on any summary proceedings in Scotland there 
is a decree for payment of any sum of money against 
defender, the decree shall contain warrant for arrest- 
ment, poinding, and imprisonment in default of payment 
tava OV os 


Sentence and Penalties in Default of De- 
fender’s Appearance.—lIn all summary complaints 
and proceedings for recovery of any penalty or sum of 
money in Scotland, if a defender who has been duly 
cited shall not appear at the time and place required 
by the citation, he shall be held as confessed, and sen- 
tence or decree shall be pronounced against him in terms 
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of the complaint, with such costs and expenses as to the 
Court shall seem fit; provided that he shall be entitled 
to obtain himself reponed against any such decree at any 
time before the same be fully implemented, by lodging 
with the clerk of Court a reponing note, and consigning 
in his hands the sum decerned for, and the costs which 
had been awarded by the Court, and on the same day 
delivering or transmitting through the post to the pur- 
suer or his agent a copy of such reponing note; and a 
certificate by the clerk of Court of such note having 
been lodged shall operate as a sist of diligence till the 
cause shall have been reheard and finally disposed of, 
which shall be on the next sitting of the Court, or 
any day to’which the Court shall then adjourn it (s. 
708). 


_ Orders not to be Quashed for want of Form, 
and to be Final.—No order, decree, or sentence pro- 
nounced by any Sheriff or justice of the peace in Scotland 
under the authority of this Act shall be quashed or vacated 
for any misnomer, informality, or defect of form; and 
all orders, decrees, and sentences so pronounced shall be 
final and conclusive, and not subject to suspension, re- 
duction, or to any form of review or stay of execution, 
except on the ground of corruption or malice on the 
part of the Sheriff or justices, in which case the sus- 
pension or reduction must be brought within fourteen 
days of the date of the order, decree, or sentence com- 
plained of; provided that no stay of execution shall be 
competent to the effect of preventing immediate execu- 
tion of such order, decree, or sentence (s. 709). 


General Rules, so far as applicable, to extend 
12 
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Nothing in this Act shall be held in any way to annul 
or restrict the common law of Scotland with regard to 
the prosecution or punishment of offences at the in- 
stance or by the direction of the Lord Advocate, or the 
rights of owners or creditors in regard to enforcing a 
judicial sale of any ship and tackle, or to give to the 
High Court in England any jurisdiction in respect of 
salvage in Scotland which it has not heretofore had or 
exercised (s. 710). 


Telegraphs, Telephones.—The law relating to 
telegraphs is embodied in the Acts 26 & 27 Vict. ec. 112 
(1863), 31 & 32 Vict. c. 110 (1868), 32° & Sa Vien. 
e. 73 (1869), 41 & 42 Vict. c. 76, 48 & 49 Vict. ec. 49 
(1885), and the 55 & 56 Vict. c. 59 (1892). These Acts 
may be cited as the Telegraph Acts, 1863 to 1869, and 
are regarded as Post Office Acts. 

In the event of an alteration of a street or PT by 
road authority in or on which work of telegraph com- 
pany is, company removes and replaces work, and if any 
difference arises, same to be settled by two justices or the 
Sheriff (26 & 27 Vict. c. 112, s. 15). 

After a company has opened streets or roads they 
must restore and keep same in repair for six months, 
under a penalty of £20, and £5 for each day during 
which failure continues after first day (s. 18). 

If any person in the employment of the company 
(a) wilfully or negligently omits or delays to transmit or 
deliver any message, (b) or by any wilful or negligent 
act or omission prevents or delays the transmission or 
delivery of any message, (c) or improperly divulges to 
any person the purport of any message, he shall for 
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every such offence be lable to a penalty not exceeding 
£20 (s. 45). 

By the Act 41 & 42 Vict. c. 76 penalties are imposed 
for injuring telegraphic lines (s. 8), and for obstructing 
persons in the execution of their duty in connection with 
telegraphs (s. 9); but the Court of summary jurisdiction 
before which these are to be recovered is the Sheriff (s. 
10, subs. 2). 

Justices are rarely called on to exercise their powers 
in regard to telegraphs. 


Trespass.—By the Trespass Act, 1865, 28 & 29 
Vict. c. 56, it is enacted that every person who lodges 
in any premises (7.¢. any house, barn, stable, shed, loft, 
granary, outhouse, gardens, stackyard, court, or enclosed 
place), or occupies or encamps on any land being private 
property, without the consent of the owner or occupier, 
and every person who encamps or lights a fire on or 
near any private road or enclosed or cultivated land, or 
in or near any plantation, without the consent of the 
owner or occupier, or on or near any turnpike or statute 
‘labour road or highway, is guilty of an offence (s. 1). 
Those found committing the offence may be apprehended 
by a constable and detained in a prison or place of safe 
custody, but must not later than the next lawful day 
be brought before a Sheriff or any one or more justices 
having jurisdiction, or may be summoned, and if con- 
victed is liable in a penalty not exceeding 20s. for first 
offence or imprisonment for not more than fourteen 
days; further offences, 40s. or twenty-one days (s. 2). 
Fiscal may prosecute summarily within a month after 
offence.? 


q 


1 Rankine, p. 132. 
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information received as to offence under | 
Animals Act. 


CHAPTER LI 
SUMMARY PROSECUTION 


As the Summary Procedure Act of 1864 (27 & 28 Vict. 
¢. 58), which is intituled An Act to make Provision for 
Uniformity of Process in Summary Criminal Prosecutions 
and Prosecutions for Penalties in the Inferior Courts 
in Scotland, as amended by subsequent statutes, now 
practically regulates the entire procedure before the 
justices in their criminal jurisdiction, it may be more 
convenient to take it as the guide in all matters falling 
within the scope thereof. This Act proceeds on the 
preamble that, Whereas by 9 Geo. Iv. ec. 29, intituled An 
Act to authorise additional Circuit Courts of Justiciary 
to be held, and to facilitate Criminal Trials, in Scotland, 
provision was made for the summary prosecution of 
offences before Sheriffs of counties in certain cases ; which 
was amended by 11 Geo. Iv. and 1 Will. Iv. c. 37, 
intituled An Act to amend an Act of the ninth year of 
His late Majesty King George the Fourth, to facilitate 
Criminal Trials in Scotland, and to abridge the Period 
now required between the pronouncing of Sentence and 
Execution thereof, in Cases importing a Capital Punish- 
ment: And whereas by 19 & 20 Vict. c. 48, intituled 
An Act for amending the Procedure before Magistrates 


and Justices of Peace in Scotland, the provisions of the 
181 
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recited Acts with respect to summary prosecutions were 
in certain cases made applicable to prosecutions before 
justices of the peace in Scotland: And whereas by 
7 Will. iv. and 1 Vict. c. 41, intituled An Act for the 
more effectual Recovery of Small Debts in the Sheriff 
Courts, and for regulating the Establishment of Cireuit 
Courts for the Trial of Small Debt Causes by the Sheriffs 
in Scotland, provision was made for the recovery of 
statutory penalties by way of action in the Sheriff Court 
in certain cases: And whereas it is expedient to make 
further and more effectual provision for the trial of 
offences punishable on summary conviction, and for the 
summary recovery of penalties in the inferior Courts in 
Scotland: Be it enacted as follows :— 

Short Title—This Act may be cited for all purposes 
as “The Summary Procedure Act, 1864.” It is con- 
strued as one with the Summary Jurisdiction Scotland 
Act, 1881, which may be cited together as the Summary 
Jurisdiction (Scotland) Acts, 1864 and 1881 (44 & 45 
Vict. c. 33, 8. 1). 

Interpretation of Terms.—The following words have 
the meanings assigned to them, unless such be excluded 
by the subject or context :— / 

“ Act of Parliament” and “ Act,” any Public, General, 
or Local and Personal Act of Parliament now in force or 
hereafter to be passed : 

“Court,” any Sheriff Court or Burgh Court, or any 
Court of justices of the peace for any county or city in 
Scotland, whether in Quarter or Petty Sessions, any 
police Court having jurisdiction, or any Sheriff, magis- 
trate of any burgh, or justice or justices of the peace for 
any county or city in Scotland, exercising jurisdiction, 
under the authority of any Act of Parliament, in any 
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matter which may lawfully be brought before him or 
them in the manner provided by this Act : 

“ Judge,” any Sheriff, or any magistrate of any burgh, 
or any justice of the peace, whether acting alone or in 
conjunction with any other justice or justices of the peace 
for the same county or city in Scotland: 

“ Magistrate,” any magistrate of any burgh in Scotland 
having jurisdiction : 

“ Sheriff ” includes Sheriff-Substitute : 

“Justice,” any of Her Majesty’s justices of the peace 
for any county or city in Scotland acting within such 
county or city: 

“Clerk of Court” includes depute clerk or other per- 
son acting as such: 

“ Witness ” includes haver : 

“Oath” includes affirmation in cases where affirma- 
tions may lawfully be taken in place of oaths: 

“Penalty,” any sum of money which may, under the 
authority of any Act of Parliament, be recoverable from 
any person in respect of the contravention of any 
statutory requirement or prohibition, and also any sum 

_ which may, under the provisions of any Act of Parlia- 
ment, be recoverable as a penalty or forfeiture, whether 
such sum shall be payable to the party complaining, 
prosecuting, or suing for the same, or shall be payable 
in whole or in part to any other person, or be applicable 
to any other use, and whether the amount thereof is 
fixed by such statutory provision, or is so fixed subject 
to a power to modify or mitigate, or is in the nature of 
a penalty not exceeding a certain sum, to be awarded by 
the Court or judge who may take cognisance thereof : 

“ Administrators of police,” any commissioners, town 
council, or other body having the charge or management 
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of the police of a town under the powers created by any 
Act of Parliament (27 & 28 Vict. c. 53, 8. 2). 

Application of the Act.—The provisions of this Act 
may be applied to— 

(1) All proceedings before any Sheriff, justices or 
justice, or magistrate in Scotland in virtue of the sum- 
mary jurisdiction conferred upon them, or any of them, 
in relation to the trial of offences and recovery of 
penalties, by the recited Acts, or any of them: 

(2) All proceedings to be taken before any Sheriff, 
justices or justice, or magistrate in Scotland, for the 
prosecution of any person who has committed, or is 
charged with having committed, any offence or act for 
which, under the provisions of any Act of Parliament, 
he is liable, upon summary conviction before any Sheriff, 
magistrate, justices or justice, to be imprisoned or fined, 
or otherwise punished, or to be ordered to do or perform 
any act and to be imprisoned in default of performance: 

(3) All proceedings for the recovery of any penalty, 
or sum of money in the nature of a penalty, which, 
under the provisions of any Act of Parliament, may be 
recovered by summary complaint or information, or by 
poinding or distress and sale, or other summary process 
or diligence of the like nature, before any Sheriff, justices 
or justice, or magistrate : 

(4) All proceedings for the trial or prosecution for 
any offence, or for the recovery of any penalty, under 
any Act of Parliament by which it shall be provided 
that offences committed in contravention thereof or 
penalties thereby imposed shall be prosecuted or re- 
covered under the provisions of this Act (27 & 28 Vict. 
oe, 53, 8. 3). 

The provisions of the Summary Jurisdiction Ri otal 
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Acts, 1864 and 1881, hereinafter called the Summary 
Jurisdiction Acts, shall apply to all summary proceedings 
as enumerated and described in the third section of the 
Summary Procedure Act, 1864, and to all proceedings 
of the like nature which by any future Act are directed 
or authorised to be taken summarily, or under the pro- 
visions of the Summary Jurisdiction Acts, and the 
thirty-second section of the Summary Procedure Act, 
1864, is hereby repealed: And it shall not be necessary 
In any case to keep a record of the evidence, except so 
far as may be required by the Act conferring jurisdiction 
in the matter of the prosecution, or by the sixth section 
of the Summary Prosecutions Appeals (Scotland) Act, 
1875 (88 & 39 Vict. c. 62). This provides that in 
order to an appeal under that Act it shall be competent 
for any party to a cause to require the Sheriff or Sheriff- 
Substitute where the cause depends before him, or the 
clerk of the Court where the cause depends before any 
other inferior judge, to take and preserve a note of any 
objections to the admissibility of evidence sustained or 
repelled. The provisions of the Summary Jurisdiction 
- Acts apply to prosecutions under the twenty-third and 
twenty-fourth sections of the Salmon Fisheries (Scotland) 
Act, 1868 (31 & 32 Vict. ec. 123), and in all similar 
cases when in addition to a penalty a forfeiture is pro- 
vided by statute, and also to prosecutions under the 
Tweed Fisheries Acts: Provided always, that it shall be 
in the option of the prosecutor to proceed either under 
the forms of the Tweed Fisheries Acts, or under the 
forms of the Summary Jurisdiction Acts: Provided also, 
that where there is a general or local police Act in 
force, it shall be optional in police prosecutions either to 
use the forms prescribed by such Act, or the forms pro- 
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vided by the Summary Jurisdiction Acts (44 & 45 
Viet ¢:35, 8, 5). 

Application to Government Prosecutions. —The Summary 
Jurisdiction Acts shall apply to all summary proceedings 
under the statutes relating to the Post Office. 

Every offence under the statutes relating to the Post 
Office for which a person is liable to forfeit a sum not 
exceeding £20 may be prosecuted in manner provided 
by the Summary Jurisdiction Acts. 

The Summary Jurisdiction Acts shall, notwithstand- 
ing any special provisions to the contrary contained in 
any of the statutes relating to Her Majesty’s revenue 
under the control of the Commissioners of Inland 
Revenue or the Commissioners of Customs, apply to all 
summary proceedings under or by virtue of any of the 
said statutes; and in such proceedings it shall be lawful 
to grant decree for the condemnation of goods seized as 
forfeited under the provisions of the said Acts, and pro- 
secutions under the Revenue Acts shall continue to be 
subject to appeal to Quarter Sessions and to the Court 
of Exchequer in Scotland in manner therein provided : 

Provided that where the sum adjudged by conviction 
under or by virtue of any of the said statutes to be 
paid exceeds £50, the period of imprisonment imposed 
in respect of the non-payment of such sum, or in 
respect of the default of a sufficient distress to satisfy 
such sum, may exceed three months, but shall not exceed 
six months. 

And the twenty-fifth section of the Summary Pro- 
cedure Act, 1864 (27 & 28 Vict. ec. 53), is hereby 
repealed in so far as it applies to proceedings under any 
of the statutes relating to Her Majesty’s revenue (44 & 
45 Vict. c. 33, 8. 11). 


—4 
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Proceedings to be instituted by Complaint as in Schedule. 
—All proceedings for summary conviction for any 
offence, whether at common law or under any Act of 
Parliament, and all proceedings for the recovery of any 
penalty which may be sued for or recovered in a 
summary form, whether such proceedings are at the 
instance of a public or private prosecutor or complainer, 
may be instituted by way of complaint in one or other 
of the forms set forth in the Schedule (A) to this Act 
annexed ; and it shall not be necessary to mention in 
any complaint any Act of Parliament other than the 
Act declaring the offence for which a conviction is 
sought, or imposing the penalty or forfeiture which is 
claimed; and it shall be sufficient to refer to the Act 
or section of the Act founded on, without setting forth 
the enactment in words at length; and where it is 
necessary that any such complaint should be made upon 
oath of the complainer, or of a credible witness, such 
oath may be in the form of Schedule (B) to this Act 
annexed; and all penalties for the recovery of which in 
Scotland no special provision has been made by Act of 
Parliament may be sued for by the procurator-fiscal of 
the jurisdiction (27 & 28 Vict. c. 53, s. 4). 

Complaint.—In all cases, with one exception, 2.e. that 
of a charge of contempt of Court, there must be a formal 
complaint, and even in the case of the exception the 
proper course is to have a complaint.1_ If there be not 
a regular complaint, the conviction is illegal.” 

The appropriate form for the offence should be 
adopted, according to whether it be a common law or 
statutory offence, as an error regarding this may result 


1 Petrie y. Angus, 1889, 17 R. 2 Law, 1846, Ark. 109; Welsh, 
(J. C.) 3. 1850, J. Shaw, 345. 
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in the conviction being quashed.t It should be headed 
“under the Summary Jurisdiction (Scotland) Acts, 
1864 and 1881,” or otherwise as may be necessary,” 
though a trivial error as to this may not be fatal.® 

It should be addressed to the justices in the character 
and for the place in which they have jurisdiction, and 
should set forth that it is at the instance of A. B., 
procurator-fiscal, or otherwise as the case may be, though 
it has been held not to be a fatal objection that the 
designation procurator-fiscal was not set forth;* but 
where the statute founded on requires the name of the 
prosecutor to be stated, if this is not done a conviction 
will be set aside.2 Where the concurrence of the fiscal 
is necessary, it must be set forth on the original ecom- 
plaint, with concurrence of the procurator-fiscal of Court, 
in testimony of which he writes and signs a minute. 
Failure to do this renders the whole proceedings bad, 
and cannot be remedied by way of amendment.® 

Act of 1887—Certain Sections to apply to Summary 
Complaints.—Sections four, five, six, seven, eight, nine, 
ten, eleven, twelve, thirteen, fourteen, fifteen, fifty-eight, 
fifty-nine, sixty, sixty-one, sixty-two, sixty-three, sixty- 
four, sixty-five, sixty-six, sixty-seven, sixty-eight, sixty- 
nine, and seventy of this Act, and the relative schedules, 
except where there is anything in any section which 
specially applies to the procedure in the High Court of © 
Justiciary and the Sheriff Court where the Sheriff is 
sitting with a jury, shall apply to all summary com- 
plaints in inferior Courts, whether under any Act of — 


1 Kemp, 1889, 2 White, 323. 4 M‘Vie, 1856, 2Irv. 429. 

° Murray, 11 M. 147. 5 Burns, 1897, 24 R. (J. ©.) 58. 

3 Armstrong, 1892, 20 R. (J. C.) ® Lundie, 1894, 1 Adam, 342. 
21. 
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Parliament or at common law, the words “summary 
complaint” being substituted for the word “ indictment,” 
and the words “crime or offence punishable on summary 
complaint” being in that case substituted for the word 
“crime,” and the words “ punishable on summary com- 
plaint ” being substituted for the word “ indictable,” and 
the word “ Court” being substituted for the word “jury,” 
and the mode of setting forth the charge given in 
Schedule A may be followed in such summary com- 
plaints, the third person being substituted for the 
second: Provided always that nothing herein contained 
shall make it competent to try summarily a person 
accused of any crime or attempt at crime, where trial on 
summary complaint for such crime is not competent by 
the existing law and practice (50 & 51 Vict.c. 35,8. 71). 

Indictments—Naming of Accused.—A person accused 
may be named and designed in an indictment according 
to the existing practice, or he may be named by the 
name given by him and designed as of the place given 
by him as his residence when he is examined on declara- 
tion, and it shall not be necessary to set forth any other 

"name or names by which he may be known, or any other 
address or designation (50 & 51 Vict. c. 35, s. 4). 

The complaint must set forth the name and designa- 
tion of the accused correctly! but accused may be 
designed by name given at examination or on finding 
bail.2 A married woman should be designed by her 
husband’s name, but if known where she lives by her 
maiden name that will be sufficient.’ 

Nomen juris wnnecessary.—lIt shall not be necessary 


1 Hume, ii. 157, 158, and cases 2 Macdonald, p. 290. 


of Stobie, Berry, and Duncan there ® Macdonald, p. 291. 
cited. 
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in any indictment to specify by any nomen juris the 
crime which is charged, but it shall be sufficient that 
the indictment sets forth facts relevant and sufficient to 
constitute an indictable crime (50 & 51 Vict. e 35, 
Bean): 

Charge-—This must be set forth in such a manner, by 
specifying facts which infer one offence at common law 
or under statute, otherwise proceedings are ab initio null. 
On a reference to the schedule annexed to the Summary 
Procedure Act it will be found that the charge ought 
to embrace—(1) full name of respondent with sufficient 
designation; (2) nature of offence, common law or 
statutory; (3) date of commission; (4) place thereof; 
(5) specific facts constituting offence in terms of Criminal 
Procedure Act; (6) if statutory offence, mention statute 
by correct title, and give section founded on; (7) any 
aggravations or previous convictions; and (8) in statu- 
tory charges narrate penalty or punishment accurately. 

Case of two or more Persons charged—-When in any 
indictment two or more persons are charged together 
with committing a crime, it shall not be necessary to 
allege that “ both and each or one or other,” or that “all 
and each or one or more” of them committed the crime, 
or did or failed to do any particular act, but such 
alternatives shall be implied in all such indictments 
(50 & 51 Vict. c. 35,8. 6). 

“ Guilty, actor or art and part,” unnecessary.—-It shall 
not be necessary to state that a person accused is “ guilty, 
actor or art and part,” in any indictment according to 
the existing practice, but such charge shall be implied 
in all indictments (50 & 51 Vict. c. 35, 8. 7). 


1 Buist, 1865, 5 Irv. 210; Nelson, 1884, 12 R. (J. C.) 15; Drummond, 
1896, 4S, L. T. 204. 
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Qualifying Words to be wmplied—It shall not be 
necessary in any indictment to allege that any act of 
commission or omission therein charged was done or 
omitted to be done “wilfully” or “ maliciously,’ or 
“wickedly and feloniously,” or “falsely and fraudu- 
lently,” or “knowingly,” or “culpably and recklessly, or 
“negligently,” or in “breach of duty,” or to use such 
words as “knowing the same to be forged,” or “ having 
good reason to know,” or “well knowing the same to 
have been stolen,” or to use any similar words or ex- 
pressions qualifying any act charged, but such qualifying 
allegation shall be implied in every case in which accord- 
ing to the existing law and practice its insertion would 
be necessary in order to make the indictment relevant 
(50 & 51 Vict. c. 35,8. 8). 

Modus or Manner of committing Offence—The pro- 
secutor must set forth the specific facts he is to prove, 
i.e. the act alleged, persons affected, and the nature of 
the offence, which must amount to the crime charged, 
otherwise charges will be held to be irrelevant. In 
certain cases it has been held enough to do this in the 
words of the statute alone;! but as a general rule some 
specification of the facts as to how, when, and where the 
offence was committed must be set forth.2 Where facts 
are averred these must amount to the crime or offence 
charged, so as if proved will warrant a conviction, other- 
wise this will be set aside.® 

Quotation of Statutes unnecessary.—It shall not be 


1 Milton, 1882,10R. (J. C.) 20;  —® Fairfoul, 1895, 23 R. (J. C.) 
Duff, 1892, 20 R. (J. C.) 33, Lord 6; Stimpson, 1896, 23 R. (J. C.) 
Shand’s opinion, per Lord Trayner. 22; Bonnar, 1896, 23 R. (J. C.) 

2 Abbot, 1882, 9 R. (J. ©.) 26; 39. 

Carlin, 1896, 23 R. (J. C.) 43. 
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necessary in an indictment for a crime punishable under 
any Act of Parliament to quote the Act of Parliament 
or any part of it, but it shall be sufficient to allege that 
the crime was committed contrary to such Act of Parlia- 
ment, and to refer to the Act and any section of the 
Act founded on without setting forth the enactment in 
words at length (50 & 51 Vict. c. 35, s. 9). 

In contraventions of statutory enactments it is not 
necessary to quote the Act of Parliament, but it should 
be specified and an averment made that the act alleged 
is contrary to the statute, which should be mentioned 
by its short title or other adequate description. The 
section founded on should also be specified, especially if 
it enacts the penalty or punishment to be inflicted on 
conviction’ “I think that the case of Hastings laid 
down a sound and valuable rule, and that prosecutors 
in the inferior Courts ought to understand that if they 
desire to state a complaint charging a statutory offence 
they must set forth the statute and the section said to 
have been contravened, as well as to specify the facts 
said to form the contravention.” ? 

Latitude as to Time and Place.-—The latitude now in 
use to be taken in stating time in indictments at the 
instance of Her Majesty’s Advocate shall be implied in 
all statements of time where an exact time is not of the 
essence of the charge, and the latitude now in use to be 
taken in stating any place in such indictments by adding 
to the word “at,” or to the word “in,” the words “or 
near,’ or the words “or in the near neighbourhood 


1 Duncan, 1886, 1 White, 43 ; 2 Per Lord Trayner in White; 
Hastings, 2 White, 325; White, see also Buchanan, 1896, 23 R. (J. 
1891, 18 R. (J. C.) 56. C.) 86. Same as to bye-law, Drwm- 


mond, 1896, 24 R. (J. C.) 1. 
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thereof,” or similar words, shall be implied in all state- 
ments of place where the actual place is not of the 
essence of the charge, and where the circumstances of 
the offence charged make it necessary to take an ex- 
ceptional latitude in regard to time or place it shall 
not be necessary to set forth such circumstances in the 
indictment, or to set forth that the particular time or 
the particular place is to the prosecutor unknown; pro- 
vided always that where exceptional latitude is taken, 
the Court shall, if satisfied that such exceptional latitude 
was not reasonable in the circumstances of the case, give 
such remedy to the person accused by adjournment of 
the trial or otherwise as shall seem just (50 & 51 Vict. 
c. 35, s. 10). 

The date averred must be accurate, and in some cases, 
such as those under the Public Houses Acts, words of 
style, such as “or about that time,’ may be fatal. 
Where strict specifications not absolutely necessary sone 
latitude is allowed, “as between Ist October 1886 and 
15th January 1888,”? or if unknown, “on a date to the 
ecomplainer unknown.” Where offence a continuing one 
a date should be fixed on and libelled to every charge 
within statutory time for raising prosecutions.* 

Locus.—A locus or place at or near which the offence 
is alleged to have been committed must be set forth. 
This is necessary first to show that the Court trying has 
jurisdiction, and if this is not shown on the face of the 
complaint, it cannot be added by way of amendment, its 
absence being fatal.‘ In the second place, the accused 
is entitled to know the charge he has to meet, and 


1 Paterson, 1894, 1 Adam, 366. 3 Lauder, 1889, 2 White, 348. 
2 H.M. Advocate, 1888, 1 White, 4 Mackintosh, 1886, 1 White, 218; 
593. Lauder, 1887, 1 White, 327. 
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specially where it is alleged to have been committed.’ 
If the prosecutor do not know the locus he may aver 
that the offence was committed “at a place within the 
parish, burgh, or county of to the complainer 
unknown.” . ; 

The place averred must be accurate ; a false or errone- 
ous locus being fatal,? but a trivial error such as that a 
breach of a statute was committed at licensed premises 
instead of within has been disregarded.* 

Latitude as to Quantities, Persons, Things, or Modes.— 
The latitude in use to be taken in indictments in de- 
scribing quantities by the words “or thereby,” or the 
words “or part thereof,” or the words “or some other 
quantity to the prosecutor unknown,” or similar words, 
shall be implied in all statements of quantities, and the 
latitude in use to be taken in stating details connected 
with the perpetration of any act regarding persons, 
things, or modes by inserting general alternative state- 
ments followed by the words, “to the prosecutor un- 
known,” or similar words, shall be implied in all cases 
where such statements are in use to be made according 
to the existing practice (50 & 51 Vict. ce. 35, s. 11). 

Description of Buildings, Goods, Money, or other 
Property — Where in an indictment, whether raised on 
Act of Parliament or at common law, buildings, goods, 
money, or property of any other description are men- 
tioned, it shall not be necessary to allege the property 
or possession thereof, to be in any person, official, cor- 
poration, or company, or that the same were not the 


1 Stevenson, 1879, 4 Coup. 196 ; 3 Muir, 1888, 2 White, 97. See 
Matheson, 1885, 5 Coup. 582. also Hamilton, 1867, 5 Irv. 439. 

2 Maxwell, 1860, 3 Irv. 592; s 
Arthur, 1876, 3 Coup. 300. 
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property of the accused, and the allegation that the 
same were not the property of the accused shall be 
implied in all cases where it is essential to the crimin- 
ality of the charge (50 & 51 Vict. c. 35, 5. 12). 

Description of Persons, Goods, ete—Where in an in- 
dictment or any list or inventory relative thereto any 
person is referred to, it shall be sufficient to describe 
him by his name and ordinary address, and it shall not 
be necessary to describe him as “ now or lately” residing 
at’ such address, but such words shall be implied, and 
where goods, articles, or things require to be described, 
it shall be sufficient to describe them in general terms 
without specifying the materials of which they are made, 
or any particulars which distinguish them from other 
goods, articles, or things of a similar kind except in 
eases in which such particulars are essential to the con- 
stitution of the crime charged (50 & 51 Vict. ¢ 35, 
s. 13). 

“ Money” to include Coin, Bank Notes, and Post-Office 
Orders.—The word money when used in an indictment 
shall include all current coin of the realm, post-office 
orders and postal orders, and bank or banker’s notes, 
and it shall not be necessary to specify in any statement 
in an indictment relating to a sum of money whether 
such sum consisted of gold, silver, or other coin, post- 
office orders or postal orders, or bank or banker’s notes, 
or any of them, but it shall be sufficient to state the 
sum as consisting of money (50 & 51 Vict. c 35, 
s. 14). 

Setting forth Documents unnecessary.—W here in an in- 
dictment any document requires to be referred to, it 
shall not be necessary to set forth the document or any 
part of it in such indictment, but it shall be sufficient to 
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refer to such document by a general description, and 
where it is to be produced by the number given to it 
in the list of productions for the prosecutions (50 & 51 
Vict. c. 35, s. 15). 

Penalty or Punishment.—In the schedule appended 

to the Act it is averred “ whereby the said is liable to 

,’ which implies that the punishment provided by 
the statute should be set forth here. There is no 
doubt that this is the proper method, but it must be 
done correctly. Where a complaint did not set forth 
that the accused was liable on conviction to be im- 
prisoned without the option of a fine, the Court held 
that it was defective and misleading, and quashed the 
conviction.! 

Restriction of Punishment.—The prosecutor may re- 
strict the punishment prayed for, but as in common law 
charges no specific punishment is asked, this is rarely 
done. In charges of contravention of statute it is 
sometimes necessary to do this, as, for example, where 
the Act contravened does not authorise summary pro- 
cedure,” but this must be done in such a way as does 
not alter the nature of the case.’ It is usually done by 
adding after the narrative of the punishment, “but such 
punishment is hereby restricted to a penalty not exceed- 
ing £10, or to imprisonment not exceeding sixty days.” 

Although the Act contravened authorise imprisonment 
beyond the periods prescribed by the Act of 1881, it 
must be carefully kept in view that the periods in that 
Act must be adhered to.* 

Prayer.—This is next to the charge the aoe im- 
portant part of a summary complaint. It ought to 


1 Mackenzie, 1897, 25 R.(J.C.) 44. 3 Young, 1864, 4 Irv. 541. 
» Blain, 1892, 3 White, 221. . - 4 Gray, 1889, 2 White, 290, 
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embrace a crave for (#) warrant to cite or apprehend; 
(6) conviction; (c) punishment prescribed; (d) any 
special order or warrant wanted if authorised. Great 
care must be exercised that the proper warrant is asked 
and obtained. The question here as to citation or 
apprehension will be dealt with later. 

The conviction must be craved, and where there is 
more than one crime or offence the plural should be 
used. As a general rule, in statutory offences the term 
used is contravention. 

The crave for punishment in common law charges 
should be for “the pains of law,’ and though additional 
matter may be in the prayer it is not a fatal objection,” 
but it is wiser to adhere strictly to the statutory form. 
Where it is a contravention of a statute, the crave is 
for “the penalties provided by the said Act,” and these 
must be set forth either in the crave or complaint.? The 
prosecutor may restrict the punishment, and where this 
is done it should be stated by adding “restricted as 

: aforesaid.” Where a complaint sets forth the penalties 
in detail or by reference, it is not a fatal mistake to 
crave the pains of law though irregular;* but if these 
| are not so set forth and such a crave is made without 
restriction as above where necessary it is fatal;® and 
although more may be craved than is warranted, yet if 
the sentence itself does not exceed the proper limits such 
an error has been held not to be fatal.® Where the 
statute authorises any other order this should be prayed 
for and awarded, otherwise conviction may be set aside.’ 


1 Jameson, 1896, 4S. L. T. 57. 5 Blain, 1892, 3 White, 221. 
2 Murray, 1874, 4 Coup. 124, 6 Chisholm, 1871, 2 Coup. 49. 
3 Jackson, 1897, 24 R. (J. 0.) 38. 7 M‘Callwm, 1896, 24 R. (J.C. 
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Search Warrant.—lf competent, the prayers may con- 
tain a crave to search for, seize, remove, and secure 
goods and documents. These should be specifically men- 
tioned, and the connection of the accused therewith 
succinctly stated. A general search warrant—that is 
to search premises not described, or against a party who 
is not charged with any crime—is illegal, and may in- 
volve the parties executing it in an action of damages.' 

Procedure.—Every complaint at the instance of a_ 
private prosecutor or complainer under the Summary 
Jurisdiction Acts may be signed either by such private 
prosecutor or complainer, or by a duly qualified law 
agent on his behalf, and such law agent may, in the 
absence of the private prosecutor or complainer, appear 
in Court, and conduct the prosecution on his behalf. 

Signing Complaint—Summary complaints are signed 
by—(1) If at the instance of the public prosecutor, by 
him, 7.e. the procurator-fisecal or his depute, who should 
add procurator-fiscal of Court, or P.-F.2 Though it has 
been held to be not a fatal objection for a procurator- 
fiscal to be designed as such on the complaint, and 
another person signs it on his behalf who is not men- 
tioned, it is rather a risky practice, and should be 
avoided.* (2) Where private prosecution is competent 
either the private prosecutor signs himself or a duly 
qualified law-agent on his behalf (1881 Act, s. 9, subs. 1). 

The complaint must of course be signed, but the 
place where and the date when this was done should 
also appear on the face of the complaint. A complaint 


1 Webster, 1857, 2. Irv. 596 ; Bell, 3 M'Vie, 1856, 4 Irv. 59. 
1865, 5Irv. 57; Nelson, 1866, 4 M. 4 Crawford, 1838, 2 Swin. 200; 
328. Holland, 1867, 5 Irv. 561. 
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at the instance of a railway company and its manager, 
signed by the latter with concurrence of the fiscal, was 
sustained! A private prosecutor, who had _ himself 
signed the case and who appeared in Court, was held 
entitled to be represented in Court by a law-agent.” 

In all cases where a warrant of citation or appre- 
hension is to be granted on sworn information, such 
information may be sworn to before any justice of the 
peace or magistrate of a burgh, although the prosecution 


' is to be before the Sheriff. 


Oath of Verity— Under certain statutes such an oath 
is an essential preliminary to the proceeding in a prose- 
cution thereunder. Where this is so, it is not a mere 
formality which may be dispensed with, and its omission 
will be fatal. Where the oath of the complainer is 
required, no other is sufficient.‘ The oath is in the 
form of Schedule B to the Act of 1864, and may be 
taken before any justice of the peace or magistrate of 
a burgh, although the prosecution must be before the 
Sheriff (1881, s. 9 (2)). The absence of such an oath 
where required by statute is fatal.? 

No Objection to be allowed to Complaint in point of 
Form, ete.—No objection shall be allowed by the Court 
to any complaint under this Act for any alleged defect 
therein in substance or in form, or for any variance 
between any such complaint and the evidence adduced 
on the part of the prosecutor or complainer at the hearing 
thereof, not changing the character of the offence charged. 

Power to Court to direct Amendment of Complaint, of it 


1Gt. North Scotland Rwy. Co., 3 Logan, 1863, 4 lry.453; Murray, 
1897, 25 R. (J. C.) 14. 1872, 11 M. 147. 

2 Finlayson, 1898, 25 R. (J. C.) 4 M‘Neil, 1842, 1 Broun, 454. 
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thinks jit—If any such objection or variance shall 
appear to the Court to be such that the respondent has 
been thereby deceived or misled, it shall be lawful for 
the Court to adjourn the hearing to some future day, 
and at the same time, or at any stage of the proceedings, 
to direct such amendment to be made upon the com- 
plaint as may appear to be requisite, not changing the 
character of the offence, and such amendment shall be 
authenticated by the signature or initials of the judge or 
clerk of Court (27 & 28 Vict. c. 53,8. 5). 

An amendment can only be allowed for—(1) defect 
in substance or form; (2) variance between complaint 
and evidence. That might cover almost anything, but 
such amendments are only allowed provided “ the char- 
acter of the offence is not changed.” Thus the insertion 
or correction of the date of an offence where respondent 
offered adjournment,' deletion or insertion of words not 
indispensable to relevancy of charge.” Generally imma- 
terial alterations of time, place, or mode which do not 
vitiate the complaint will be allowed if no injustice be 
done; but alterations of a material nature will not be 
allowed. Thus the deletion of words which, if allowed 
to remain, render the charge bad,’ the insertion of the 
time or place when omitted. It was held incompetent 
to alter the locus when a Sheriff had indicated his 
intention of finding charge not proven on account of 
witnesses having spoken to different locus from what 
was libelled.® An amendment cannot be allowed when 


1 Jackson, 1867, 5 Irv. 409; 4 Stevenson, 1879, 4 Coup. 196 ; 


Matheson, 1885, 5 Coup. 582. MacIntosh, 1886, 1 White, 218 ; 
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a wrong crime is charged or the wrong statute or section 
of a statute is founded on.1 

Where an amendment is allowed an adjournment 
should not lightly be refused. 

The amendments should be made and authenticated 
at the time when allowed, though if it has been allowed 
before respondent pleads it has been held that it may be 
engrossed before judgment.” 

Respondent may be cited to appear or apprehended on 
_ @ Warrant.—On such complaint being laid before the 
Court it shall be lawful for the Court to grant warrant 
to cite the respondent, by delivering a copy of the com- 
plaint with warrant of citation to him personally, or, if 
he cannot on search be found personally, leaving such 
copy at his usual place of abode, to appear before the Court 
on inducie of not less than forty-eight hours, or (where 
apprehension is competent) to grant a warrant for the 
apprehension and interim detention of the respondent ; 
provided that where the complaint shall pray for a 
warrant of apprehension, the Court may in its discretion 
grant, in place of such warrant, a warrant for the 
citation of the respondent as aforesaid; and it shall be 
lawful to annex to such warrant of citation or apprehen- 
sion a warrant to cite witnesses and havers for both 
parties, and also (where such procedure is otherwise 
competent) a warrant to search for, seize, remove, and 
secure all goods, documents, or other articles mentioned 
or referred to in the complaint (27 & 28 Vict. c. 53,5. 6). 

A warrant may be granted either to cite or appre- 
hend, and though the latter be asked the Court may only 
grant the former. The tendency of modern practice is, 


1 Morris, 1867, 5 Irv. 529. 2 Owens, 1869, 1 Coup. 217; see 
Ld. Jus.-Gen. Inglis’ obs. p. 220. 
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in minor offences where the accused is a law-abiding 
citizen with a known address, to grant only a warrant 
to cite. “I think it is oppressive in a case where the 
accused is not taken redhanded or in flagrante delicto, 
and when he is a man who has a residence which is well 
known to the authorities, to apprehend him and bring 
him up before the magistrates without first serving upon 
him a copy of the complaint.”! A copy of the com- 
plaint must be served. This of course assumes the 
existence of a regular complaint, which must be; and a 
serious difference between the complaint and copy served 
is fatal ;? but a trivial omission, which does not mislead the 
accused, or involve a different offence or greater penalty,® is 
not fatal; but an error in the day of compearance may be, 
especially if the accused be tried in absence ;* and where 
the name of the prosecutor was omitted in the copy of 
a summons under the Food and Drugs Act, it was held 
fatal.2 It is too late to object to a difference between 
the complaint and service copy after evidence has begun.® 

There must of course be a regular formal warrant to 
cite,’ and the citation must be given at least forty-eight 
hours before the diet of compearance, but where the statute 
alleged to be contravened prescribes longer induci@ that 
must be given.’ Where too short notice has been given 
that cannot be remedied by adjournment, though, if 
accused do not press objection, and consent, the objec- 
tion may be held to have been waived.® 


1 Carlin, 1896, 23 R. (J. C.) 46, 5 Burns, 1897, 24 R. (J. C.) 58. 


per Ld. Trayner. 5 Dunsmore, 1897, 24 R. (J. C.) 73. 
2 Stewart, 1894, 22 R. (J. C.) 9. 7 M‘Lean, 1895, 1 Adam, 564. 
3 Chalmers, 1871, 2 Coup. 164; 8 Dunlop, 1895, 1 Adam, 554 ; 
Armstrong, 1892, 20 R. (J. C.)21; Laird, 1895, 2 Adam, 18. 
Niven, 1898, 25 R. (J. C.) 89. ® Dunlop and Laird, supra. 


4 Waddell, 1857, 2 Irv. 611. 
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All warrants of citation in cases which may be dealt 
with under the Act may be signed by the clerk of Court 
without being laid before a judge(27 & 28 Vict. c. 53,8. 2). 

Apprehension. — Care must be exercised that the 
statute alleged to be contravened authorises apprehension, 
and that citation is not the proper method to be adopted, 
at least in the first instance. The warrant of course 
must be regular, and no person can be legally brought 
before the Court without a proper warrant having been 
issued for his apprehension or citation.} 

Unless the statute expressly requires that a copy of 
the complaint and warrant be handed to the accused on 
apprehension, it is not necessary to do so.2_ Though this 
be so, it is a safe and salutary practice to follow. 

The warrant should also include a warrant to cite 
witnesses, otherwise the omission thereof may be fatal, 
or at least result in awkward consequences ;* and where 
a search warrant has been asked great care should be 
exercised in the form of ‘granting it. 

Although sec. 17 of the Criminal Procedure Act of 
1887, providing for an accused having access to a law- 
agent immediately on apprehension, has not been incor- 
porated in the Summary Jurisdiction Acts, yet it is so 
eminently reasonable that it ought to be acted on, and 
the officer be authorised to ask the accused if he desires 
legal assistance, and if so to send intimation to the law- 
agent selected, with whom accused is entitled to have a 
private interview. 

Summonses, etc., may be served by Police Constables— 


1 Jameson, 1849, J. S. 238; 3 Robertson, 1846, Ark. 114; 
Stevenson, 1857, 2 Irv. 592. Cochlam, 1854, 1 Irv. 492. 

2 Chapman, 1850, J. S. 466; 
Bisset, 1855, 2 Irv. 68. 
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All summonses, complaints, warrants, orders, or other 
process in prosecutions under the Summary Jurisdiction 
Acts at the instance of procurators-fiseal, parochial 
boards, or school boards may be served and executed 
by police constables within the county, burgh, or police 
district in which the persons upon whom the same are 
to be served or executed shall reside or may be found 
(44 & 45 Vict. c. 33, s. 12). 

Court may proceed in absence of Respondent in certain 
cases, or issue a Warrant for his Apprehension.—lf the 
respondent after being cited shall fail to appear at the 
time and place mentioned in the warrant of citation, 
it shall be lawful for the Court, upon proof that the 
respondent has been duly cited, to issue a warrant in the 
second instance for his apprehension and interim deten- 
tion, or the Court may adjourn the hearing to a future 
diet, with liberty to the respondent to appear at such 
adjourned diet, and may in its discretion appoint intima- 
tion of such adjourned diet to be made to the respondent ; 
and in cases where the complaint concludes for a pecu- 
niary penalty only in the first instance, or where the Act 
of Parliment founded on authorises procedure without 
the presence of the respondent, the Court may, without 
adjourning, proceed to hear and dispose of the complaint 
in the absence of the respondent (27 & 28 Vict. c. 53, 
eT), 

As to Execution of Warrants.—Every warrant granted 
under the authority of this Act for the citation or 
apprehension of a respondent, or for the citation of wit- 
nesses, or for the apprehension of a witness, as herein- 
after provided, may be lawfully and competently executed 
at any place within the county in which it is granted, 
and that either by an officer of the Court or magistrate 
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granting the warrant, or by a constable acting under the 
authority of any Act of Parliament, although addressed 
to officers of the Court issuing the warrant, and at any 
place within Scotland by any constable or other officer 
of the law, or by an officer of the Court or magistrate 
granting the same; and all such warrants and citations 
may be in the forms contained in the Schedules (C), 
(D), (E), and (F) to this Act annexed (27 & 28 Vict. 
c. 53, 8. 8).1 

As to Execution of Warrants beyond Scotland.—The 
provisions of the second- recited Act relative to the 
execution of sentences and of decrees for penalties and 
expenses beyond the jurisdiction of the Court or judge 
by whom the same have been granted, shall be applicable 
to the execution of convictions and judgments pronounced 
under the authority of this Act; and the provisions con- 
tained in the 11 & 12 Vict. c. 42, intituled An Act to 
facilitate the Performance of the Duties of Justices of 
the Peace out of Sessions within England and Wales with 
respect to Persons charged with indictable Offences, for 
the enforcement of warrants granted by Sheriffs and 
justices in Scotland by endorsation in England and 
Ireland, shall be applicable to warrants granted by 
magistrates of burghs in Scotland; and the said pro- 
visions are also hereby extended and made applicable to 
all warrants issued in Scotland under the authority of 
this Act (27 & 28 Vict.c. 53,8. 9). 

Warrants may be issued for Apprehension of Witnesses. 
—If any person cited as a witness by a warrant under 
the authority of this Act shall neglect or refuse to 
appear at the time and place appointed by the warrant, 


1See Scott, 1866, 5 Irv. 278; 2 See also the Summary Jurisdic- 
Boyd, 1897, 25 R. (J. C.) 47. tion (Process) Act, 1881. 
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and no just excuse shall be offered in his behalf, it shall 
be lawful for the Court before whom such person has 
been cited to appear to issue a warrant for his apprehen- 
sion; or, if the Court shall be satisfied by evidence upon 
oath that it is probable that such person will not attend 
without being compelled so to do, it shall be lawful for 
the Court to issue a warrant in the first instance for the 
apprehension of such person; and any witness who shall 
wilfully fail to attend after being duly cited, or who 
shall refuse to be sworn or to be examined on affirma- 
tion, or who after the oath or affirmation has been 
administered to him shall refuse to answer any question 
which the Court shall allow, or to produce documents 
in his possession when required by the Court, may be 
summarily punished for his contempt by imprisonment 
or fine, such punishment not exceeding that which the 
Court would be entitled to award in case of conviction 
upon the complaint (27 & 28 Vict. c. 53, 8. 10). 

Respondent may require Adjournment of Diet.—Any 
respondent brought before the Court by a warrant of 
apprehension under the authority of this Act shall be 
entitled to require a copy of the complaint, and also to 
require that the hearing shall be adjourned for a period 
of not less than forty-eight hours; and such requisi- 
tions shall be complied with if made before the examina- 
tion of any witness on the merits shall have commenced; 
but no such requisition shall be competent where a copy 
of the complaint shall have been delivered to the 
respondent personally forty-eight hours before the hear- 
ing; and any interlocutor adjourning the diet may be in 
the Form No. 1 in the Schedule (H) to this Act annexed 
(27 & 28 Vict. c. 53, 8. 11). 

Where an adjournment is granted on the respondent’s 
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application, the Court may, instead of ordaining the 
respondent to find security to appear, appoint the re- 
spondent to attend the sitting of the Court to which the 
case is adjourned, under a suitable penalty in case he 
shall fail to appear. 

It is the duty of the judge to inform the accused of 
his right to an adjournment,' and the Court may of its 
own motion adjourn. The adjournment must be to a 
specified date, and not sine die. A minute must be 
written out and signed, and this may be done by one 
justice, though two may be necessary to try the case, 
though an adjournment may be made for an hour or two 
without this? The Court may refuse an adjournment 
though both parties ask such,* and the High Court will not 
interfere unless a case of oppression or injustice is made 
out;° but where this is made out the conviction will be 
set aside. 

It must be kept in view, however, that it is an 
absolute right of an accused where apprehended to get 
an adjournment, and the duty of the judge to inform him 
of this. A. was arrested on suspicion about 2 a.m. on 
20th October. Having been taken before a magistrate 
in the forenoon of the same day, A. was told that the 
charge against him was one of theft, and on the prose- 
cutor’s motion, the magistrate, acting professedly under 
the powers given by the above section, “remanded” 
A. for forty-eight hours for inquiry, and granted war- 
rant to detain him in custody. A complaint under the 
Summary Procedure (Scotland) Act, 1864, charging A. 
with theft, was served on him in the course of the suc- 

1 Pypers, 1885, 5 Coup. 631. 3 M‘Intyre, 1876, 3 Coup. 298. 


* Bruce, 1860, 23 D. 85; Car- + Anderson, 1868, 1 Coup. 4. 
ruthers, 1867, 5 Irv. 398. 5 Robertson, 1869, 1 Coup. 348. 
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ceeding night, between 1 and 2 a.m., and he was tried 
on the following morning, about twenty-four hours after 
the remand, and was convicted and sentenced. He was 
not represented by a law-agent, and was not informed by 
the magistrate of his right to an adjournment under sec. 
11 of the Summary Procedure Act, 1864. He brought 
an appeal, alleging that he had not been aware of this 
right, and pleading that the proceedings were oppressive. 
Held that in the circumstances, and looking particularly 
to the fact that A. had been brought to trial before the 
forty-eight hours for which he had been remanded had 
expired, it was the duty of the magistrate to inform A. 
of his right to an adjournment under the Summary Pro- 
cedure Act, 1864, and that, the magistrate not having 
performed this duty, the proceedings were in law oppres- 

sive, and the conviction fell to be quashed.t 
And even although an accused who is cited has 
no absolute right to an adjournment, yet if he show 
good cause, it should be granted,—the judge in the 
inferior Court being always assumed to exercise a 
reasonable discretion in granting or refusing a motion. 
If a refusal be unreasonable and result in injustice or 
oppression, the conviction will be set aside. Thus, on 
Friday, 28th January 1898, MacKellar, who resided at 
Tighnabruaich, was cited to appear in the Sheriff Court 
at Inveraray on 2nd February following, to answer to 
a complaint charging him with sending two threaten- 
ing letters, dated respectively 18th September and 
4th December 1897. On receiving this citation, he 
went to Inveraray, and endeavoured without suecess to 
get the procurator-fiscal to consent to an adjournment of 
the trial. He then went to his law-agents in Edinburgh, — 
1 Reid, 1898, 25 R. (J. C.) 82. 
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who, on Monday, 3lst January, telegraphed to the 
procurator-fiscal that a local agent would appear for 
MacKellar, and move for an adjournment in order to 
enable him to prepare his defence,—his defence being 
that he did not write the letters set forth in the com- 
plaint. On the case being called on 2nd February, this 
motion was made, the agent stating further that an 
important witness for the defence was unable to attend 
owing to ill-health. The procurator-fiscal opposed the 
“motion, which was refused by the Sheriff-Substitute. 
MacKellar then pleaded not guilty, but after several 
witnesses had been examined for the prosecution and two 
for the defence, he was convicted and sentenced to thirty 
days’ imprisonment. He brought a suspension, pleading 
that the conviction and sentence ought to be suspended, 
in respect that the refusal to adjourn the trial was, in the 
circumstances, unreasonable and oppressive. The Court 
suspended the conviction, holding that the refusal to 
adjourn the trial, by depriving the accused of the 
evidence of the witness on which he relied, and also of 
_ depriving him of the opportunity of obtaining and 
adducing expert evidence as to handwriting, had so 
prejudiced him in his defence as to amount in law to 
oppression." 

Court may adjourn the Hearing and detain the Respond- 
ent—Subject to the provisions contained in the pre- 
ceding section, no adjournment of the hearing shall take 
place when the respondent pleads not guilty, or at any 


1 MacKellar, 1898, 25 R. (J. C.) to adjournment, but there an actual 
63. But see Harper, 1898, 1 F. adjournment for twenty-four hours 
(J. C.)1, where the Court held that did take place, and accused was 
judge had not acted oppressively in asked if he wished law-agent. 
not informing accused of his right 
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other stage of the proceedings, unless the Court shall 
think fit to order an adjournment, provided that where 
the respondent has been brought into Court upon a war- 
rant of apprehension, it shall be lawful for the Court to 
grant warrant, in the Form No. 2 in the Schedule (H) 
to this Act annexed, to detain him in prison until the 
period to which the hearing shall be adjourned, or until 
he finds sufficient caution to appear at all future diets of 
the Court (27 & 28 Vict. c. 53, s, 12). 

As to signing of Convictions and Warrants—Any 
Sheriff, magistrate, or justice, though out of his county 
or jurisdiction, may sign any conviction, judgment, 
warrant, or interlocutor under this Act, provided the 
evidence and every other proceeding necessary to support 
such conviction, judgment, warrant, or interlocutor shall 
have been had before him when within his county or 
jurisdiction (27 & 28 Vict. c. 53,8. 13). 

Procedure at Hearing in Presence of the Respondent. 
Where the respondent shall be present at the hearing 
the substance of the complaint shall be read to him, and 
he shall thereupon be required to plead in common 
form, and the respondent may then state objections to — 
the competency or relevancy of the complaint or pro- 
ceedings; and if no objections are stated, or if such 
objections are stated and repelled or are obviated by 
amendment of the complaint or adjournment of the diet 
as hereinbefore provided, the respondent’s plea shall then 
or at such adjourned diet be recorded, and the plea, if 
the same be guilty, shall be signed by the respondent, — 
or by a judge or the clerk of Court if the respondent — 
cannot write; and if the plea be not guilty, the 
prosecutor or complainer shall proceed to establish his 
complaint by such evidence as is competent, a nd tl 
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respondent may, if he think fit, lead such evidence as is 
competent, after which the Court shall pronounce judg- 
ment at the same or any adjourned diet (27 & 28 Vict. 
@ 63,8. 14). 

The complaint is read over to the accused, upon which 
he is asked to plead. At this stage, before the plea is 
recorded, any objections to competency or relevancy 
should be stated, and though the Act does not make any 
provision for doing so, it is well that any objections 
‘should be noted by the clerk, and how these were disposed 
of. If preliminary objections to deviations in form, ete., 
are to be made the subject of appeal, these must be 
taken in the inferior Court, and without some record 
this can not be known.! 

When preliminary objections are made and disposed 
of, the accused is formally asked, “Are you guilty or 
not guilty?” If the answer be Guilty, that is 
recorded by the clerk and signed by accused, and if 
unable to write by the judge or clerk of Court. Where 
a plea of guilty was admitted to have been made, but 

- was not signed, suspension was refused,” but the direction 
of the Act should be adhered to. If the answer is Not 
Guilty, that should be recorded, but does not require to 
-be signed by the accused. Where there is doubt or 

hesitation, a plea of not guilty should be recorded, other- 
wise the plea may be repudiated and sentence quashed 
on ground of error or misinterpretation.® 

Desertion of Diet—The prosecutor may, with the 

sanction of the Court, abandon the prosecution before 
he begins to lead evidence. If he is to abandon entirely, 


1 Maitland, 1892, 3 White, 298. ® Loyan, 1853, 1 Irv. 829 ; Bone, 
2 Scott, 1872, 2 Coup. 218; 1855, 2 Irv. 279; Hopton, 3 Irv, 
Mackay, 1882, 5 Coup. 182. 51. 
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he deserts the complaint simpliciter. If he intends to 
bring new action, he deserts pro loco et tempore. In 
either case the old complaint is useless, and new com- 
plaint must be written out and properly executed.” 
Where the Court refused a motion to desert pro loco et 
tempore, and dismissed accused, and where an interlocutor 
was written allowing prosecutor “ to desert the libel,” it 
was held no bar to new proceedings being instituted.* 
This is a matter which should never be left in doubt— 
the prosecutor should either desert entirely or simply for 
that diet. After the prosecutor has begun to lead 
evidence he is not entitled to desert, or if he does the 
Court should assoilzie. 

Separation of Trials—The Court may, where several 
offenders are embraced in one complaint, separate their 
trials, if good grounds be shown for this, but it is not 
a sufficient ground that one accused desires to examine 
another accused as a witness,t nor is it a sufficient 
ground for suspension that such a motion has been 
refused, unless a case of oppression be made out,® as the 
matter is in the discretion of the Court and special 
grounds must be adduced for adopting such a course.® 

After the plea of “not guilty” has been signed and 
recorded, the evidence is adduced. The prosecutor leads, 
the respondent follows, the prosecutor being entitled to 
a cross-examination, after which the Court may examine, 
and through it either party may get an omitted point 
put. 

It will be observed that it is only competent evidence 


. 


1 Collins, 1887, 1 White, 482. 4 Macdonald, p. 444. 
* Gallachar, 1886, 1 White, 130. _ 5 Law, 1861, 250 ieve 
3. M. Adv., 1881, 4 Coup. M‘Garth, 1869, 1 Coup. 260. 
500 ; Stewart, 1857, 2 Irv. 616. 6 Marr, 1881, 4 Coup. 407. — 
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that is to be allowed. The competency of evidence is a 
large question, which would require a separate treatise. 
In general it may be laid down—(1) that the best or 
primary evidence only can be led till its absence is ac- 
counted for, when certain secondary evidence may be 
permitted; (2) that neither accused nor his spouse are 
competent or compellable witnesses—though to this 
there are exceptions—in which event the exception 
should be established ;1 (3) that co-accused cannot be 
examined unless trials separated, though where one 
pleads guilty he may be called as witness for fellow- 
prisoners ;* (4) insane persons and children so young as 
not to understand the nature of the obligation to tell 
the truth, are inadmissible, though in a recent case a 
child of three and a half years gave evidence ;* (5) 
atheists are not competent witnesses unless they will 
take oath or affirmation; (6) hearsay and random state- 
ments of the accused are generally not competent 
evidence, but statements made by a party deceased, or 
by a child at the time of an offence, or an accused in 
‘like circumstances or on being apprehended, or threats 
used to commit the offence, may be proved or cor- 
roborated.* 

Hearing of Parties—Though the Act is silent on 
this it is an assumed right that parties are entitled to be 
heard before judgment. It will not do for an inferior 
judge to say, “ I won’t have it.” The parties are entitled 
to a hearing, the prosecutor first, then the respondent, 
who is entitled to the last word.’ 


1See Criminal Evidence Act, 3 Miller, 1870, 1 Coup. 430. 
1898, 61 & 62 Vict. c. 36. 4 See Macdonald, p. 473; Dick- 
*Macdonald, p. 476; Turner, son and Kirkpatrick on Lvidence. 

1881, 18S. L, R. 491, 5 Watson, 1878, 4 Coup. 67, 
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Procedure at Hearing in Absence—Where the Court 
shall proceed to dispose of the complaint in the absence 
of the respondent, judgment shall not be pronounced 
against him until the complaint has been established to 
the satisfaction of the Court by such evidence as is 
competent, unless the special Act authorises conviction 
in default of appearance (27 & 28 Vict. ce. 53, 8. 15). 

Form of Record.—It shall not be necessary in any 
proceeding under the authority of this Act to record or | 
to preserve a note of the evidence adduced, but the 
record shall set forth in the form of the Schedule (1) 
to this Act annexed the respondent’s plea, if any, the 
names of the witnesses, if any, examined upon oath or 
affirmation, with a note of any documentary evidence 
that may be put in (27 & 28 Vict. c. 53, s. 16) 

If the statute founded on only authorises a note of 
the evidence adduced to be taken if either party requires 
it, there is not an obligation on the Court to do so, 
unless the request be made,’ so that if a party desires 
it the request should be made before the evidence is 
begun, though when done it does not follow that the 
High Court will order the production of the notes, unless 
there be a relevant allegation of sufficient irregularity, 
error, or injustice.’ In view of an appeal, the clerk of 
Court should be requested to make a note of any motion 
for adjournment, objections to competency, relevancy, or 
admissibility of evidence,t how the same was disposed 
of, and the reasons therefor. The omission to note the 


1See sec. 6 Summary Prosecu- * Watson, 1878, 4 Coup. 67. 
tions Appeals Act. 4 Robertson, 1869, 1 Coup. 348 ; 
2 Gardner, 1865, 5 Irv. 138; Owens, 1869, 1 Coup. 217; Fal- — 
Halliday, 1867, 5 Irv. 382;  coner, 1893, 1 Adam, 96, 
Anderson, 1868, 1 Coup. 18 ; Bute, 
1870, 1 Coup. 495, be 
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name of a witness examined, or a document produced, is 
fatal) or even a plan, though the case was proved 
without it,? and the production need not necessarily be 
connected with the respondent.*? Where the record 
set forth the name of a witness who had not been 
examined, while it omitted the name of a witness who 
had been examined, conviction quashed. A “ bottle” is 
not documentary evidence, nor is an invoice casually 
exhibited.® 

Reset_—Criminal resetting of property shall not be 
limited to the receiving of property taken by theft or 
robbery, but shall extend to the receiving of property 
appropriated by breach of trust and embezzlement and 
by falsehood, fraud, and wilful imposition, and under any 
indictment charging the resetting of property dishonestly 
appropriated by any of these means, it shall not be 
necessary to set forth any details of the crime by which 
the dishonest appropriation was accomplished, but it 
shall be sufficient to set forth that the person accused 
received such property, it having been dishonestly appro- 
priated by theft or robbery, or by breach of trust and 
embezzlement, or by falsehood, fraud, and wilful im- 
position, as the case may be (50 & 51 Vict. c. 35, 
s. 58). 

Robbery, etc. to include Reset, and Theft to include Breach 
of Trust, etc—Under an indictment for robbery or for 
theft, or for breach of trust and embezzlement, or for 
falsehood, fraud, and wilful imposition, a person accused 
may be convicted of reset; under an indictment for 
robbery or for breach of trust and embezzlement, or for 


1 Oliphant, 1889, 2 White, 403 ; 3 MW Giveran, 1894, 1 Adam, 448, 


Provan, 1891, 3 White, 18. 4 Gachie, 1896, 23 R. (J. C.) 87. 
® Strachan, 1893, 1 Adam, 55. 5 Collison, 1897, 24 R. (J. OC.) 52, 
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falsehood, fraud, and wilful imposition, a person accused 
may be convicted of theft; under an indictment for 
theft, a person accused may be convicted of breach of 
trust and embezzlement, or of falsehood, fraud, and wil- 
ful imposition, or may be convicted of theft, although 
the circumstances proved may in law amount to robbery 
(50 & 51 Vict. c. 35, 8. 59). 

Procedure where more than one Crime charged.—W here 
in an indictment two or more crimes or acts of crime 
are charged cumulatively, it shall be lawful to convict 
of any one or more of them, and any part of what is 
charged in an indictment, constituting in itself an indict- 
able crime, shall be deemed separable to the effect of 
making it lawful to convict of such crime, and where 
any crime is charged as having been committed with a 
particular intent or with particular circumstances of 
ageravation, it shall be lawful to convict of the crime 
without such intent or aggravation (50 & 41 Viet. e. 
35, s. 60). 

Attempt at Crime-—Attempt to commit any indictable 
crime shall itself be an indictable crime, and under an 
indictment which charges a completed crime, the person 
accused may be lawfully convicted of an attempt to 
commit such crime; and under an indictment charging 
an attempt, the person accused may be convicted of such 
attempt although the evidence be sufficient to prove the 
completion of the crime said to have been attempted ; 
and under an indictment which charges a erime which 
imports personal injury inflicted by the person accused, 
resulting in death or serious injury to the person, the 
person accused may be lawfully convicted of the assault 
or other injurious act,and may-also be lawfully convicted 
of the aggravation that such assault or other injurious 
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act was committed with intent to commit such crime 
(50 & 51 Vict. c. 35, s. 61), 

Statutory Offences which are Offences at Common Law.— 
Where any act set forth in an indictment as contrary to 
any Act of Parliament is also criminal at common law, 
or where the facts proved under such an indictment do 
not amount to a contravention of the statute, but do 
amount to a crime at common law, it shall be lawful to 
convict of the common law crime (50 & 51 Vict. c. 35, 
e262). 

Previous Convictions of Dishonesty.—-Extracts of pre- 
vious convictions obtained in any part of the United 
Kingdom of robbery, theft, stouthrief, reset, forgery, and 
uttering forged documents, falsehood, fraud, and wilful 
imposition, housebreaking with intent to steal, assault 
with intent to rob, breach of trust and embezzlement, 
burglary, larceny, obtaining goods or money by false 
pretences, swindling, cardsharping, and of attempts to 
commit any of these crimes, and of crimes contrary to 
the Acts of Parliament relating to the Queen’s coinage, 
and of crimes relating to the Queen’s coinage at common 
law, and of crimes inferring dishonest appropriation by 
post office officials, or of attempts to commit such crimes, 
whether such convictions be under the Post Office Acts 
or at common law, and of all other crimes imferring 
dishonest appropriation of property by a person not the 
owner thereof, or attempts to commit such crimes, 
whether in contravention of any Act of Parliament or 
at common law, may be lawfully put in evidence as 
aggravations against any person accused on indictment 
of any of the crimes, or attempts to commit crimes 
above set forth, and any aggravation of the crime or 
attempt which such extract conviction bears to have 
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been found proven, may be lawfully used in evidence to 
the like effect (50 & 51 Vict. c 35, s. 63). 

Previous Convictions of Violence—Extracts of previous 
convictions of any crime inferring personal violence 
obtained in any part of the United Kingdom may be 
lawfully put in evidence as aggravations of any crime 
inferring personal violence, and any aggravation set forth 
in such extract convictions may be lawfully used in 
evidence to the like effect (50 & 51 Vict. c. 35, s. 64). 

Previous Convictions of Lewd Conduct, ete—Extracts of 
previous convictions obtained in any part of the United 
Kingdom of any crime inferring lewd, indecent, or libid- 
inous conduct may be lawfully put in evidence as 
ageravations of any crime of a lewd, indecent, or libid- 
inous character, and any aggravation set forth in such 
extract convictions may be lawfully used in evidence to 
the like effect (50 & 51 Vict. c. 35, s. 65). 

Extract Convictions to be received unless impugned.—An 


extract conviction of any crime committed in any part. 
of the United Kingdom, bearing to be under the hand 


of the officer in use to give out such extract conviction 


shall be received in evidence without being sworn to by 


witnesses, and such conviction shall be held to apply to 


the person accused to whom notice is given in the list 


of productions that it is to be used against him, unless 


he shall give written notice to the procurator-fiseal of 
the district to the Court of which he is cited for the 
second diet, or to the Crown Agent where he is cited to 


the High Court of Justiciary for the second diet, at least 


five clear days before the date fixed for the second diet, — 
or any date to which such diet may be adjourned or 


postponed, or where the person accused proposes to plead 
guilty at the first diet, then not less than two clear days 


van 
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before the first diet, that such extract conviction is not 
under the hand of the proper officer, or that it does not 
apply to such accused person, or of any other objection 
to its validity or admissibility, and where such notice is 
given it shall be competent to prove by a witness or 
witnesses such previous conviction, or any facts relevant 
to the admissibility of the same, although the name of 
any such witness be not included in the list served on 
the person accused, and the person accused shall also be 
entitled to examine witnesses in regard thereto, and an 
official of any prison in which such person accused may 
have been confined on such conviction shall be a com- 
petent and sufficient witness to prove the application 
thereof to the person accused, although he may not have 
been present in Court at the trial to which the extract 
produced of such conviction relates (50 & 51 Vict. e. 
35, s. 66). 

Proving and Recording previous Convictions—Previous 
convictions against a person accused shall not be laid 
before the jury, nor shall reference be made thereto in 
presence of the jury before the verdict is returned; but 
nothing herein contained shall prevent the public. pro- 
secutor from laying before the jury evidence of such 
previous convictions where, by the existing law, it is 
competent to lead evidence of such previous convictions 
as evidence in causa in support of the substantive charge, 
or where the person accused shall lead evidence to prove 
previous good character, and it shall no longer be neces- 
sary for the jury to return a verdict finding whether 
previous convictions against the person accused have 
been proved or not; but where any such conviction is 
admitted in evidence by the Court, either after a plea 
of guilty or after a verdict of guilty to any charge to 
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which such previous conviction constitutes an aggrava- 
tion, the Court shall have power to take such previous 
conviction into consideration in awarding punishment ; 
and where any person is convicted of any crime, and also 
of any aggravation by previous conviction, the clerk of 
the Court in which sentence is pronounced shall enter in 
the record of the trial a statement of the contents of any 
extract conviction that is put in evidence, setting forth 
the date, the place of trial, the Court, the nature of the 
crime, the aggravations accompanying it, if any, and the 
sentence pronounced; and where such person is again 
accused of any offence,in regard to which such conviction 
may be competently used as an aggravation, a duly certi- 
fied extract of the conviction, setting forth the particu- 
lars of previous conviction as above, shall be admissible 
and sufficient as evidence to prove against him all the 
previous convictions and aggravations therein set forth 
(50 & 51 Vict. c. 35, s. 67). 

Superfluous Particulars as to Identity—When in the 
trial of any indictment the evidence led shall be sufficient 
to prove the identity of any person, corporation, or com- 
pany, or of any place, or of any thing, it shall not be a 
valid objection to the sufficiency of such evidence that 
any particulars set forth in regard thereto in the indict- 
ment have not been proved (50 & 51 Vict. e. 35,8. 68). 

Declarations.—The declaration of the person accused, 
the formal parts of which may be written or printed, or 
partly written and partly printed, duly authenticated by 
the magistrate examiner as having been emitted before 
him according to the existing law and practice, shall be 
received in evidence without being sworn to by witnesses, 
and it shall not be necessary to insert the names of any 
witnesses to the declaration in any list of witnesses, 


a 


— 
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either for the prosecution or for the person accused, but 
it shall be competent for the person accused, before such 
declaration is read to the jury, to adduce as witnesses 
the persons who were present when the declaration was 
emitted, and to examine them upon any matters regard- 
ing such declaration on which it would be competent to 
examine them according to the existing law and practice, 
and to move the Court to refuse to allow the declaration 
to be read on grounds appearing on the face of the 
declaration itself, or on the ground of what is disclosed 
in such evidence, or on both of these grounds ; and where 
a person accused objects to the declaration, the prose- 
cutor shall be entitled to examine any witnesses in 
regard thereto, whom the person accused may be entitled 
to examine as aforesaid (50 & 51 Vict. c. 35, 8. 69). 

Variance between Indictment and Evidence.—No trial 
shall fail or the ends of justice be allowed to be defeated 
by reason of any discrepancy or variance between the in- 
dictment and the evidence, but the indictment may, unless 
the Court see just cause to the contrary, be amended at 
any time before the case for the prosecution is closed, so 
as to cure any such discrepancy or variance, and any 
amendment so allowed to be made shall be sufficiently 
authenticated by the initials of the clerk of Court: 
Provided always, that such amendment shall not be 
allowed unless the Court shall be satisfied that such 
discrepancy or variance is not material to the merits of 
the case, and that the person accused cannot be pre- 
judiced thereby in his defence on the merits (50 & 51 
Vict. c. 35, 8. 70). 

Proceedings may be either in Writing or Printed.—The 
several forms of proceeding prescribed by this Act may 
be either in writing or printed, or may be partly written 
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or partly printed; and all such forms as bear reference 
to any antecedent form may be either on the same 
sheet of paper therewith, or on a separate sheet attached 
to it (27 & 28 Vict. c. 53, s. 17). 

Application of Forms of Conviction, ete—In cases of 
conviction or judgment against the respondent in pro- 
secutions and proceedings under this Act, the sentence 
of the Court may be in one or other of the forms con- 
tained in the Schedule (K) to this Act annexed, or as 
nearly as may be in such form, according to the nature 
and circumstances of the complaint, viz.: (1) In com- 
plaints for offences at common law, punishable on 
summary conviction, the sentence of the Court shall be 
in the Form No. 1 in the said schedule. (2) In com- 
plaints for the contravention of any Act of Parliament 
under which the accused is or shall be liable on summary 
conviction to be imprisoned, or to be imprisoned or 
fined in the discretion of the Court, the sentence of the 
Court awarding imprisonment shall be in the Form No. 2 
in the said schedule; or if the sentence is for a fine, 
then in such of the subsequent forms as may be in 
accordance with the provisions of the Act of Parliament. 
(3) In complaints for the contravention of any Act of 
-Parliament under which the accused is or shall be liable to 
forfeit a penalty, and in default of payment thereof to be 
imprisoned for a period limited to a certain time, at the 
expiration of which he shall be entitled. to liberation 
although the penalty has not been paid, the judgment of 
the Court shall be in the Form No. 3 in the said 
schedule. (4) In complaints for the contravention of 
any Act of Parliament under which the accused is or 
shall be liable to a penalty, which, under the authority 


of the Act, may be recovered by poinding or distress — 


i — 
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and sale, or other summary process of execution by 
sale, and, in default of payment or recovery of the 
penalty by such process of execution, the accused is or 
shall be liable to be imprisoned for a period limited as 
aforesaid, the judgment and warrant shall be in the 
Form No. 4 in the said schedule. (5) In complaints 
for the contravention of any Act of Parliament under 
which the accused is or shall be liable to a penalty, 
which, under the authority of the Act, may be recovered 
by poinding or distress and sale, or other summary 
process of execution by sale, and where the Act also 
authorises the imprisonment of the accused for a period 


_limited as aforesaid, then, unless imprisonment be only 


authorised in default of recovery by such process of 
execution, the judgment of the Court may be in either of 
the Forms No. 4 or No. 5 in the said schedule. (6) In 
complaints for the contravention of any Act of Parlia- 
ment under which the accused is or shall be liable to a 
penalty, and where no special provision is made for the 
recovery thereof, or for the substitution of a term of 
imprisonment in default of payment, and also in all 
cases where, under the authority of any Act of Parlia- 
ment, such penalty is or shall be recoverable by action, 
civil process, or diligence, the judgment of the Court 
shall authorise execution. by arrestment, poinding, and 


-sale, and imprisonment (unless recovery by imprison- 


ment is excluded by the terms of the Act), and 
may be in the Form No. 6 in the said schedule; and 


-the warrant of imprisonment to be granted in pur- 


suance of any such judgment may be in the said 
Form No. 6, and shall authorise the detention of the 


‘respondent until liberated in due course of law; and 
‘in all cases where, under the authority of any Act: of 
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Parliament, such penalty is or shall be declared to be 
recoverable by arrestment, poinding or distress and sale, 
or imprisonment, or by any combination of those forms 
of diligence other than as above provided for, the judg- 
ment of the Court may be expressed in the said Form 
No. 6, so far as applicable, and no warrant of imprison- 
ment shall be issued upon a judgment in such form until 
after the period allowed for execution by arrestment or 
poinding, except in the event mentioned in the said 
Form No. 6. (7) In complaints for the contravention 
of any Act of Parliament by which the Court is or 
shall be authorised to ordain the person contravening to 
do or perform any act other than the payment of money, 
and where, in consequence of failing or neglecting to 
do or perform such act, such person shall be liable to 
be imprisoned for a term to be specified in the warrant 
of imprisonment, the judgment and warrant may be in 
Form No. 7 in the said schedule; and such judgment 
and warrant may, if the Act of Parliament so require, 
be used in combination with a judgment or warrant in 
one or other of the forms hereinbefore specified, and 
may, if the Act so require, be combined with a judg- 
ment for expenses, and warrant for recovery thereof, 
and for imprisonment in default of payment, in such 
form as may be requisite. (8) Any judgment of 
absolvitor to be pronounced in any complaint or pro- — 
ceedings under this Act may be in the Form No. 8 in 
the said schedule: Provided that the Court may add 
to any of the forms of conviction or judgment for 
any penalty such finding of expenses and warrant 
for the recovery thereof, and such other finding 
or declaration as may be required by the Act of 
Parliament founded on; and, if so required, the Court — 
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may add to any warrant of imprisonment contained 
in such conviction or judgment, or consequent thereon, 
a direction that the respondent shall be kept to hard 
labour during the whole or part of the term of his 
imprisonment; and execution upon any judgment or 
warrant may proceed either upon such judgment or 
warrant itself, or upon an extract issued and signed by 
the clerk of Court, which extract may be in the Form 
No. 9 of Schedule (K), or as near as may be thereto 
(27 & 28 Vict. c. 53, 8.18). The precise phraseology 
of the forms need not be adopted, and these may be 
adapted to the nature and circumstances of the case.! 
Where a penalty is prescribed such must be imposed, 
however small.” 

Imprisonment may be awarded instead of levying 
Execution by Poinding and Sale——In all cases instituted 
under this Act in which any penalty is or shall be 
recoverable by poinding or distress and sale, arrestment, 
or other summary process of execution, and in which 
the respondent is also liable to be imprisoned for a 
_term to be specified in the warrant of imprisonment, 
either immediately or in default of recovery of the 
penalty by execution, the Court, in lieu of granting 
warrant for recovery by poinding and sale, may issue a 
warrant for the immediate imprisonment of the respond- 
ent for any term not exceeding the term specified in 
the Act of Parliament in one or other of the forms 
appended to Nos. 4, 5, and 6 in Schedule (K); and no 
sale shall be made in virtue of a warrant granted 
under the authority of this Act unless the goods are 
at the appraised value sufficient to satisfy the sums 

1 Kinnear, 1868, 1 Coup. 56. See 2 Gardner, 1865, 5 Irv. 13. 
also Hall, 1879, 4 Coup. 282. 

45 
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decerned for, and the expenses of the poinding and 
sale (27 & 28 Vict. c..19,s. 19). Where statute con- 
travened allows definite period for payment of penalty, 
imprisonment is illegal till that period has expired,’ 
and if it contain no direction as to recovery of penalty, 
proper course is to award a period of imprisonment fail- 
ing payment.” 

A warrant of imprisonment may be in the form 
contained in the Schedule (B) to this Act annexed 
(44 & 45 Vict. c. 33,8. 9, subs. 5). 

Proceedings subsequent to Conviction.—W here, in conse- 
quence of the requirements of this Act or of any other 
Act of Parliament, it is necessary that any warrant of 
imprisonment or other warrant should be granted subse- 
quent to the conviction or judgment, or where any other 
ulterior proceeding is enjoined, the forms and directions 
respectively appended to the several forms of convictions 
and judgments in Schedule (K) may be used and observed 
so far as the same are applicable, and all such warrants 
or ulterior proceeding may be taken without the presence _ 
of the respondent (27 & 28 Vict. c. 53,8. 20). 

Signature of One Sustice sufficient except to Conviction or 
Judgment.—In cases in which under any Act of Parlia- 
ment any matter or proceeding which may be dealt with 
under the forms prescribed by this Act, or which is 
incidental thereto, is or shall be cognisable by two or 
more justices, it shall be sufficient that any warrant of 
imprisonment or other warrant or proceeding prior or 
subsequent to the conviction or judgment shall be sub-— 
scribed by one justice, and it shall not be necessary that 


1 Rhodes, 1870,1 Coup. 469; Simp- 2 Murray, 1872, 2 Coup. 284; y 
son, 1892, 3 White, 167; Ritchie, Dingwall, 1896, 2 Adam, 80. ‘ 
1884, 5 Coup. 374. 
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such justice shall be or shall have been present at the 
hearing of the complaint, but. the conviction or judgment 
shall in all cases be signed by such number of justices 
present at the hearing, and concurring in the result 
thereof, as may be required by such Act; and in case of 
an equal division of opinion among the justices present, 
the complaint shall be held to be not proved, and judg- 
ment shall be given for the respondent; and all warrants 
of citation in cases which may be dealt with under this 
Act may be signed by the clerk of Court, without being 
laid before a judge (27 & 28 Vict. c. 53,8. 21). Where 
the justices differ in opinion, it is not sufficient merely to 
find this; the accused is entitled to be acquitted. 

Court may award Expenses to or against private Com- 
plainer, although not authorised by Act—lIn all cases of 
complaint under this Act for the recovery of any penalty, 
it shall be lawful for the Court to make an award of 
expenses without the same being prayed for in such 
complaint, but expenses shall not be awarded to or 
against any public prosecutor or party prosecuting under 
- the authority of any Act of Parliament for the public 
interest unless such award of expenses is authorised by 
such Act: Provided, that in all cases where a complaint 
for the recovery of a penalty is at the instance of a 
private complainer, it shall be lawful for the Court 
before which such complaint is brought to award 
expenses to the successful party if the Court shall think 
fit; and such expenses may be recovered, and imprison- 
ment awarded in default of payment or recovery thereof, 
in the manner and form specified in the said Schedule 
(K) in connection with the several forms of convictions 
and judgments therein contained, or, if necessary, oy a 

1 Dorward, 1870, 1 Coup. 392. 
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separate judgment for expenses in such form as may be 
appropriate (27 & 28 Vict. c. 53,8. 22). 

Regulation of Expenses—The costs and expenses of all 
complaints and proceedings instituted under the Summary 
Jurisdiction Acts shall be regulated by the table of fees 
contained in the Schedule (A) to this Act annexed, and 
no other or higher fees shall be allowed on taxation, and 
where expenses shall be awarded against a respondent 
the decree shall be subject to the following limita- — 
tions :— 

(a) Where the penalty or penalties imposed shall not 
exceed £12 the total expenses decerned for shall not 
exceed £3: 

(6) Where the penalty or penalties imposed shall 
not exceed £12 but it appears to the Court that 
the reasonable expenses of the complainer’s witnesses, 
together with the other expenses, exceed the sums 
hereinbefore allowed, the Court may direct the expenses 
of such witnesses to be paid in whole or in part out of 
the penalty. 

The directions contained in the schedule shall be 
deemed to be part of this enactment (44 & 45 Vict. 
G, 38, 8.4). 

Amount of Expenses to be stated in Conviction or Decree. 
—In all proceedings under the Summary Jurisdiction 
Acts, in every conviction, order, decree of absolvitor, 
decree dismissing the complaint, or other decree dis- 
posing of the complaint, and not at any subsequent 
time, the Court may, subject to the foregoing pro-— 
visions, when a finding of expenses is competent, find 
such sum to be due in name of expenses, if amy, as it 
considers reasonable. Expenses shall in all cases be 
recovered as if they formed part of the penalty, and the 
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same diligence shall follow in case of default in payment 
(44 & 45 Vict. c. 33, 8. 5). 

Expenses are not allowed unless where the Act founded 
on sanctions the same,' but where a prosecutor is entitled 
to expenses under a statute, this implies that there is 
power to the Court, in its discretion, to award expenses 
to the accused on acquittal,? and these must be fixed 
when the sentence is pronounced. Where several 
persons accused are each found liable in a fine and 
expenses, the limit laid down applies to each separately, 
and not to the cumulo amount of penalties and 
expenses, but if exceeded and the excess over £3 
is separable, the conviction may be quashed.* The Court, 
if satisfied that the fair and reasonable expenses of the 
complaint exceed £3, may direct the expenses of the 
witnesses to be paid out of the penalty (s. 4). Expenses 
against the complainer are not limited in like manner. 
Where the statute does not authorise recovery of penalty 
by diligence a respondent cannot be ordained to pay 
such cost. Where there is no award of expenses none 
‘can be recovered, and where an accused adjudged to be 
imprisoned unless the said penalty and expenses shall 
be sooner paid, while no expenses were awarded, con- 
viction was quashed;° and where an accused was adjudged 
to pay £7 of penalty and £3, 5s. 8d. of expenses, and in 
default of immediate payment be imprisoned for thirty 
days, he did not pay penalty, was imprisoned, brought a 
suspension, and the Court suspended on the ground that 
the imprisonment was illegal.® 


! Ross, 1869, 1 Coup. 336. + Moffat, 1896, 2 Adam, 57. 

* Walker, 1873, 2 Coup. 460. 5 Dingwall, supra, p. 226. 

3’ Tough, 1886, 1 White, 79; 6 Murphy, 1898, 25 R. (J. C.) 95. 
Stewart, 1891, 2 White, 627. 
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Warrant of Imprisonment may be framed so as to take 
effect from the Expiration of a previous Sentence.—lIf, upon 
any complaint presented under the authority of this Act, 
a warrant shall be issued for the imprisonment of the 
respondent pursuant to a conviction or judgment, and 
such respondent shall then be in prison undergoing 
imprisonment for a specified period, upon a conviction 
for any offence, or for default in payment of any penalty 
or expenses, or for disobedience to any order of Court, 
the warrant of imprisonment upon such subsequent con- 
viction or judgment shall be delivered to the keeper of 
the prison to whom the same shall be directed, and it 
shall be lawful for the Court granting the same, if it 
shall think fit, to insert an order therein to the effect 
that the imprisonment upon such subsequent conviction 
or judgment shall commence at the expiration of the 
imprisonment to which such respondent shall have been 
previously sentenced or adjudged (27 & 28 Vict. ¢. 53, 

8. 23). : 

Limitation of Time for bringing Complaints—In all 
cases in which no time is already or shall be hereafter 
specially limited for instituting any complaint for the 
recovery of any penalty or sum of money, or for conyic- 
tion for any statutory offence punishable on summary 
conviction, in the Act of Parliament relating to each 
particular case, such complaint shall be instituted within | 
six months from the time when the matter of such 
complaint arose (27 & 28 Vict. ¢. 53,8, 24). 

Act not to extend to certain Warrants and Proceedings.— 
Nothing in this Act shall extend or be construed to 
extend to any warrant or order for the removal of any — 
poor person who is or shall become chargeable to any 
parish or district, or under or by virtue of any statute 
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provision for the recovery of any rate, tax, or impost 
whatsoever (27 & 28 Vict. c. 53, 8. 25). 

Where special Jurisdiction conferred on Police Court, 
Forms of this Act may be used.—In cases in which, under 
the authority of any Act of Parliament, any conviction 
may be obtained, or any warrant ad factum prestandum 
or judgment granted or pronounced, or any penalty or 
expenses recovered, by way of summary complaint before 
any Sheriff, justices or justice, or magistrate, and it is 
also provided therein, or in any other Act of Parliament 
having reference thereto, that such conviction or warrant 
may be obtained, or judgment pronounced, or penalty or 
expenses recovered, in any Police Court in Scotland, the 
proceedings by this Act authorised may be taken in such 
Police Court with such and the like remedies by poind- 
ing and sale, imprisonment, or otherwise, as are herein 
provided in the case of convictions and judgments 
obtained before Sheriffs, magistrates, and justices of the 
peace; and the several forms contained in the schedules 
to this Act annexed may be varied so far as may be 
necessary to render them applicable to such Police Courts 
(27 & 28 Vict.c. 53, s. 26). 

Jurisdiction of Inferior Courts not to be extended.— 
Nothing in this Act contained shall confer or be con- 
strued to confer upon any Sheriff, justices or justice, or 
magistrate acting under the authority of this Act, any 
other or more extensive jurisdiction in relation to any 
matter which may be made the subject of complaint than 
is or shall be vested in such Sheriff, justices or justice, 
or magistrate at common law, or under any Act of 
Parliament empowering them, or any of them, to take 
cognisance of such matter of complaint; nor shall any- 
thing in this Act contained affect any right to sue by 
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way of ordinary action in the Court of Session or Sheriff 
Court in Scotland for the recovery of any penalty or 
forfeiture, save and except as to the right of suing for 
such penalty or forfeiture in the Sheriff Small Debt 
Court in the form provided in the fourth-recited Act 
(27 & 28 Vict. c. 53, 8. 27). 

Limits of Civil and Criminal Jurisdiction defined in 
respect to Proceedings by way of Summary Complaint 
And whereas much inconvenience has resulted from 
the uncertainty which exists as to the nature of the 
jurisdiction conferred by various Acts of Parliament 
authorising convictions for offences, and the recovery of 
penalties, and the enforcement of orders by imprisonment, 
upon summary complaint before Sheriffs, justices, and 
magistrates in Scotland, and it is expedient to define the 
cases in which such jurisdiction shall be held to be of 
a criminal nature: In all proceedings by way of com- 
plaint instituted in Scotland, in virtue of any such 
statutes as are hereinbefore mentioned, the jurisdiction 
shall be deemed and taken to be of a criminal nature 
where, in pursuance of a conviction or judgment upon 
such complaint, or as part of such conviction or judg- 
ment, the Court shall be required or shall be authorised 
to pronounce sentence of imprisonment against the 
respondent, or shall be authorised or required in case of 
default of payment or recovery of a penalty or expenses, 
or in ease of disobedience to their order, to grant warrant 
for the imprisonment of the respondent for a period 
limited to a certain time, at the expiration of which 
he shall be entitled to liberation; and in all other 
proceedings instituted by way of complaint under the 
authority of any Act of Parliament, the jurisdiction shall 
be held to be civil: Provided always, that nothing 
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contained in this Act shall be construed to affect the 
right of any party to proceedings taken under this Act 
to be examined as a witness therein, but such right shall 
remain as if would have been if this Act had not passed 
(27 & 28 Vict. c. 53,8. 28). 

Boundaries of Jurisdiction—In all proceedings for the 
trial of offences under the Summary Jurisdiction Acts— 

(1) Where the offence is committed in any harbour, 
river, arm of the sea, or other water (tidal or other) 
which runs between or forms the boundary of the juris- 
diction of two or more Courts, such offence may be tried 
by any one of such Courts: 

(2) Where the offence is committed on the boundary 
of the jurisdiction of two or more Courts, or within the 
distance of 500 yards of any such boundary, or is begun 
within the jurisdiction of one Court and completed 
within the jurisdiction of another Court, such offence may 
be tried by any one of such Courts: 

(3) Where the offence is committed on any person, 
or in respect of any property in or upon any carriage, 
- eart, or vehicle whatsoever employed in a journey, or on 
board any vessel whatsoever employed in a navigable 
river, lake, canal, or inland navigation, the person accused 
of such offence may be tried by any Court through whose 
jurisdiction such carriage, cart, vehicle, or vessel passed 
in the course of the journey or voyage during which the 
offence was committed ; and where the side, bank, centre, 
or other part of the highway, road, river, lake, canal, or 
inland navigation along which the carriage, cart, vehicle, 
or vessel passed in the course of such journey or voyage 
is the boundary of the jurisdiction of two or more Courts, 
a person may be tried for such offence by any one of such 
Courts : 
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(4) Any offence which is authorised by this section to 
be tried by any Court may be dealt with, heard, tried, 
determined, adjudged, and finished, as if the offence had 
been wholly committed within the jurisdiction of such 
Court (44 & 45 Vict. c. 33, 8. 10). 

Sentence of Police Judges not to exceed a Fine of £5 or 
Siaty Days Imprisonment in Cases where their Powers are 
not defined by Statute-—Where by any Act of Parliament 
a power is or shall be given to any Sheriff, justices or 
justice, or magistrate in the exercise or jurisdiction as a 
judge of police to take cognisance of offences punishable 
by fine or imprisonment, without any declaration being 
expressed or implied of the powers of such judge of 
police in relation to the punishment of such offences, it 
shall be lawful for such Sheriff, justices or justice, or 
magistrate convicting for an offence of which he or they 
may lawfully take cognisance, to sentence the person 
convicted to pay a penalty not exceeding £8, or, in the 
discretion of the judge, to sentence him to be imprisoned 
for any period not exceeding sixty days from the date of 
imprisonment, and also to adjudge him to find caution 
to keep the peace for six months under a further penalty 
of £10, and in default of such caution being found to 
be imprisoned for a further period not exceeding thirty 
days (27 & 28 Vict. c. 53, s. 29). 

Power to mitigate Penalties—In all proceedings under 
the Summary Jurisdiction Acts— 

(2) Where the punishment of imprisonment is im- 
posed by Act of Parliament, the Court may, if it thinks 
the justice of the case demands it, substitute for 
imprisonment a fine not exceeding £25 or reduce the 
amount of imprisonment, and notwithstanding any enact- 
ment to the contrary impose the same without hard — 


SUMMARY PROSECUTION 235 


labour, and when the punishment of a penalty or fine is 
imposed it may reduce the amount of such fine, and 
when in the case either of imprisonment or a fine the 
respondent is required to come under his own obligation 
or to find caution or security for keeping the peace and 
observing some other condition, or to do any of such 
things, the Court may dispense with any such require- 
ment or any part thereof: 

Provided that nothing in this Act shall authorise the 
Court to reduce the amount of a fine when the Act pre- 
scribing such amount carries into effect a treaty, con- 
vention, or agreement with a foreign State, and such 
treaty, convention, or agreement stipulates for a fine of 
minimum amount: 

Provided further, that this section shall not apply to 
proceedings taken under any Act relating to any of Her 
Majesty’s regular or auxiliary forces: 

(6) Where a warrant of imprisonment is granted, 
whether in default of payment of a penalty or expenses, 
or for failure to find caution or security, or in default of 
- recovery of sufficient goods by poinding and sale, when 
the amount adjudged to be paid, or for which security is 
to be found— 


Does not exceed 10s. . The period of imprisonment 
shall not exceed seven 
days ; 

Exceeds 10s. but does 

not exceed £1 . . Fourteen days; 
Exceeds £1 but does not 

exceed £5 . . . . One month; 
Exceeds £5 but does not 

exceed £20 . . Two months; 


Exceeds £20 . . . . Three months: 
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(c) Where any sum is adjudged to be paid, the Court 
may do any or all of the following things :— 

(1) Allow time for payment: 

(2) Direct payment to be made by instalments : 

(3) Require security or caution to be found for the 
payment of such sums or instalments at such time or 
times as the Court may prescribe: 

Where a sum is directed to be paid by instalments, 
and default is made in the payment of any one instal- 
ment, the same proceedings may be taken as if default 
had been made in payment of all the instalments then 
remaining unpaid. 

The Court directing payment of a sum or of an instal- 
ment may direct the payment to be made at such times 
and places and to such person as the Court may specify, 
and every person to whom such sum or instalment is paid, 
where not the clerk of Court, shall as soon as may be 
pay over or account for the same to the clerk, to be 
applied by him in manner provided by the special Act. 
In complaints not founded on any special Act, the maxi- 
mum sentence shall continue to be as defined by the first 
recited Act (44 & 45 Vict. c. 33,8. 6). 

These powers of mitigation apply both as to penalties 
and periods of imprisonment, even though the Act 
founded on do not authorise such, and where the Act 
authorises greater punishment than is warranted by the 
Summary Jurisdiction Acts, the latter rules. 

Imprisonment competent in default of recovery by Poind- — 
ing.—Subject to these provisions, in all proceedings 
under the Summary Jurisdiction Acts where a warrant 


ment in default of recovery of " gnfficient goods shall 
1 Linton, 1887, 1 White, 410; Gray, 1889, 26S. L. R. 686 
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likewise be competent for a period not exceeding three 
months, and the Court shall specify the term of imprison- 
ment in the warrant (44 & 45 Vict. ¢ 33, 8. 8, subs. 1) 
Execution of Warrants of Poinding and Sale. 7 Will. 
w. and 1 Vict. c. 41.—All warrants of poinding and sale 
under the Summary Jurisdiction Acts shall be executed 
in manner provided by the Small Debt Act, 1837, pro- 
vided that in place of the customary notice of sale, 
notice of every sale under such warrants shall be given 
by advertisement in some newspaper circulating in the 
place of sale on the day of sale or within three days 
preceding the same (44 & 45 Vict. c. 33,8. 8, subs. 2). 
As to Actions of Damages against Public Prosecutors.— 
No procurator-fiscal, or other party prosecuting for the 
public interest, by complaint under the provisions of this 
or any other Act, shall be liable to pay or be found 
liable by any Court in a greater sum than £5 as 
damages for or in respect of any proceedings taken or 
anything done on such complaint, or any judgment fol- 
lowing on such complaint, unless the person prosecuting 
for damages shall aver and prove that such proceeding 
was taken or done maliciously and without probable 
cause; but the party suing such damages shall not 
be entitled to have any decreet or verdict pronounced 
against such procurator-fiscal or other party prosecuting, 
for any damages, or return or repetition of penalty or 
costs, in case such prosecutor shall prove at the trial 
that the party suing was guilty of the offence in respect 
whereof he had been convicted, or on account of 
which he had been apprehended, or had _ otherwise 
suffered, and that he had undergone no greater or other 
punishment than was assigned by law to such offence 
1 See Holland, 1867, 5 Irv. 561. 
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and any such prosecutor sued as aforesaid may at any 
time put an end to the action, in so far as not founded 
on acts done maliciously and without probable cause, by 
tendering payment of the sum of £5 as damages, with 
the amount of the penalty, if recovered, and the expenses 
of such action to the date of the tender (27 & 28 Vict. 
ce. 53,8. 30). 

This section “relates only to the amount of damages 
recoverable in cases where malice and want of probable 
cause are not, as here, essential to liability” ;1 but the 
clause applies to all complaints under the Summary 
Jurisdiction Acts, even though one of the penalties 
prayed for cannot competently be claimed under these 
Acts,’ though no public prosecutor nor private complainer 


can be made hable without a relevant averment of malice ~ 


and want of probable cause. If a person perform a 
public duty for which there was probable cause, and act 
reasonably within the scope thereof without malice,* 
proceeding regularly within legal limits, he will not be 
held liable in damages, though a charge fail either on 
relevancy or an accused be acquitted on the merits ;° but 
if he act upon an illegal warrant,’ or puts himself out- 
with the protection of the clause by any other illegal 
act or failure, he may be held liable in damages without 
any averment of malice or want of probable cause.’ 
Provisions of 11 & 12 Vict. c. 43 not to be applicable to 
Proceedings in Scotland.—In eases in which by any Act 
of Parliament the provisions of an Act passed in the 


1Per Lord Young, Ordinary, in 4 Rae, supra; Urquhart, 1886, 


Craig, 1876, 3 R. 441. 14 RB. 18. 
2 Hastings, 1890, 17 R. 1130. > Mains, 1861, 23 D. 1258. 
3 Rae, 1875, 2 R. 669. 6 Bell & Black, 1865, 3M. 1026. 


7 Murray, 1872, 11 M. 147. 


a oy 
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eleventh and twelfth year of the reign of Her present 
Majesty, intituled An Act to facilitate the Performance 
of the Duties of Justices of the Peace out of Sessions 
within England and Wales with respect to Summary 
Convictions and Orders, are or shall be made applicable 
to complaints or informations under any such Act, the 
provisions of the said Act of the eleventh and twelfth 
year of Her Majesty’s reign shall not be applicable to any 
proceedings under such Act when instituted in Scotland, 
but the provisions of this Act shall be applicable to all 
such proceedings as may, under the authority of any such 
Act, be instituted before any Sheriff, justices or justice, 
or magistrate in Scotland (27 & 28 Vict. ¢. 53,8. 31). 

Court of SJusticiary and Court of Session to have Power 
- to pass Acts of Adjournal and Sederunt.—lIt shall be 
lawful for the High Court of Justiciary and for the 
Court of Session respectively from time to time to pass 
such Acts of Adjournal or Acts of Sederunt as may be 
necessary or proper for carrying into effect the provi- 
sions of this Act, and in particular to regulate the 
expenses of proceedings in the inferior Courts under 
this Act, and the fees payable to clerks of Court (27 & 
28 Vict. c. 53, s. 33). 

Convictions and Warrants not to be quashed or held 
void for want of Form.—No conviction or judgment in 
pursuance of this Act shall be quashed for want of 
form, and no warrant of imprisonment or for poinding 
and sale, and no extract of judgment, shall be held void 
by reason of any defect of form therein, provided it be 
therein mentioned or may be inferred therefrom that it 
is founded or has proceeded on a conviction or judg- 
ment, and there be a valid conviction or judgment to 
sustain the same (27 & 28 Vict. c. 53, s. 34). 
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Requisites of Conviction and Sentence-—The conviction 
should show the place where, and must bear the correct 
date upon which, sentence was pronounced! It must 
be pronounced in open Court, and in presence of the 
accused, unless where from failure to appear the pro- 
cedure takes place in absence in terms of the Act. The 
official designation of the judge, we. the justices, must be 
given, though their individual names need not.? It 
must bear that it proceeds either on the judicial confes- 
sion of accused or of the evidence adduced, but not 
both. Where there are several accused, any one or 
more may be found guilty, but where the extent of 
guilt differs that must be clearly set forth in the 
conviction.» It must also clearly bear to what extent 
the accused has been found guilty,® and the precise 
offence,’ which must be that charged* or embraced by 
common law or statute therein, and not beyond the 
charge ;° and if described in the conviction, this must 
be done relevantly.° 

It has been held incompetent to find an aceused 
“ guilty of the crime charged,’ and though this might 
do now under the Summary Jurisdiction Acts where 
there is only one crime or offence charged, it would be 
held bad where the conviction followed on a complaint 
which either sets forth two or more cumulative charges 
and the accused is convicted of less than is charged, or 


1 M‘Allister, 1869, 1 Coup. 6 Muirhead, 1890, 2 W. 478; 
302. Sharp, supra. 

2 Carruthers, 1867, 5 Irv. 398. 7 Graham, 1888, 2 White, 96. 

® Cochran, 1882, 5 Coup. 169; 8 Hustburn, 1898, 1 F. (J. C.) 14. 
Sharp, 1892, 8 White, 154. ® M‘Donald, 1892, 19 R. (J. C.) 

4 Fitzsimmons, 1861, 23 D. 1; Foley, 1893, 3 White, 476. 
1301. ” Craig, 1865, 5 Irv. 206. 


5 Galbraith, 1895, 2 Adam, 4. 11 Scott, 1857, 2 Irv. 745. 
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where it sets forth alternative charges and does not 
specify of which he is convicted ;! but apparent alternat- 
ives which are merely descriptive or explanatory, or 
the committing of a statutory offence in two ways, are 
not held to be properly alternative charges.” 

Sentence.—This must be precise, clear, and un- 
ambiguous. Vitiations or alterations, as writing the 
term of imprisonment on an erasure,® writing the word 
“three” through or over “two,’* discrepancy _ be- 
tween conviction and extract warrant of imprisonment, 
are fatal;° but trivial slips, such as adding “to the 
obstruction or annoyance of the tenants or passengers,” ° 
changing “ him” to “ her,’ the word “ shillings ” omitted 
as regards some respondents but penalty correct as 
regards others,s have not been regarded essentials. 

Executorial.—The warrants necessary to carry out the 
sentence are embodied in the conviction, but if the 
sentence be written out and announced in open Court, 
these may be added “withina reasonable time there- 
after.” ° 

Authentication.—The conviction is signed by the 
justice or justices who have tried the case, and in the 
absence of any express enactment in the statute contra- 
vened there must be two justices.” 


1 Mains,1860,3 Irv. 533; Duncan, 
1888, 2 White, 104. 

2 Duncan, 1888, 2 White, 104; 
Shaw, 1886, 1 White, 270 ; Charle- 
son, 1881, 8R. (J. C.) 34; Murray, 
1883, 10 R. (J. C.) 42; BelZ, 1883, 
10 R. (J. C.) 78; M‘Goveran, 1894, 
1 Adam, 448; Galbraith, 1895, 2 
Adam, 4; Teesdale, 1876, 2 Adam, 
137 ; Gemmell, 1897, 24 R. (J. C.) 
23 ; Aitchison, 24 R. (J. C.) 44. 

16 


3 Rodger, 1847, Ark. 393. 

4 Clarkson, 1871, 2 Coup. 125; 
Mackenzie, 1898, 1 F. (J. C.) 23, 

® Riddell, 1881, 4 Coup. 397. 

§ M‘Giveran, 1894, 21 R. (J. C.) 
69. 

7 Henry, 1846, Ark. 105. 

§ Gallie, 1883, 11 R. (J. C.) 138. 

® Mackenzie, 1889, 2 White, 253. 

” Birrell, 1860, 3 Irv. 556 ; Leish- 
man, 1877, 3 Coup, 482 
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There can be no “ valid conviction or judgment ” when 
it follows on incompetent or irregular procedure, thus: 
On 16th August K. was arrested for breach of the 
peace, and was imprisoned. On 17th August a com- 
plaint was prepared setting forth that K. had been 
guilty of breach of the peace, and praying, inter alia, 
for warrant to apprehend him. No warrant to appre- 
hend was ever granted, but on the same day, 17th 
August, one of the magistrates, in the absence of K. and | 
without notice to him, pronounced a deliverance (being 
the first deliverance appearing in the minutes of pro- 
cedure on the complaint) by which he “adjourns the 
diet” till 23rd August, ordered the accused and wit- 
nesses to appear personally at that time, granted warrant 
to detain K. in prison until that time, or until sufficient 
security should be found for his appearance at all diets 
of Court, and granted warrant to cite witnesses and 
havers “of new.” The accused was tried on the 23rd 
August, and was convicted and fined 10s., with the 
alternative of five days’ imprisonment. He had heen 
detained in prison from the 16th to the 23rd August 
without having been brought before a magistrate. He 
brought a suspension, and the Court suspended the 
conviction, holding that the proceedings were funda- 
mentally null? 

Timitation of Actions—Every action or prosecution 
against any Sheriff, judge, or magistrate, or against 
any clerk of Court, procurator-fiscal, or other person, on 
account of anything done in any case instituted under — 
this Act, shall be commenced within two months after — 
the cause of action shall have arisen, unless a shorter 


) Kelly v. Rowan, 1897, 25 R. (J. C.) 33 see also M‘*Arthur, ” 
23 R. (J. C.) 81. 
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period is fixed by the special Act, and not afterwards 
(27 & 28 Vict. c. 53,8. 35). Suspension of a convic- 
tion and sentence was brought six months after the 
same had been pronounced and implemented ; refused. 

Secretary of State may issue Order as to Police Buildings. 
—Whereas it is expedient that in towns where there is 
no prison it shall be competent to establish places of 
confinement for prisoners undergoing short sentences 
without incurring the expense of supporting a local 
prison: it shall be competent in any town where there 
is no prison, but where there are police cells, for one of 
Her Majesty’s Secretaries of State to issue an order 
declaring that such cells or any number of them, or 
that any other premises in the possession of the ad- 
ministrators of the police in such town, shall be a legal 
prison for the detention of convicted prisoners for any 
period not exceeding three days, and such orders shall 
be issued in the manner and subject to the conditions 
set forth in the provisions of the Prisons (Scotland) 
Administration Act, 1860, in reference to local prisons, 
- so far as the same are applicable to the purposes of this 
Act (27 & 28 Vict. c. 53, 8. 36). 

Provision as to Discipline, etc.,in Prisons to apply to 
convicted Prisoners in such Premises—When any building 
or part of a building other than a local prison under the 
administration of a county board is or shall be a lawful 
place of detention for prisoners under short sentences, 
whether under the powers conferred on the Secretary of 
State by this Act, or in virtue of any public local Act, 
the administrators of police having charge of the same, 
and all persons in their employment, shall, in respect to 
such buildings or part of a building, be subject to the 

1 Watson, 1898, 25 R. (J. C.) 53. 
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rules for prisons in Scotland as authorised in the said 
Prisons Administration Act, and to all the provisions of 
the said Act relating to the discipline and management 
of prisons and the transmission of returns, as if such 
administrators were a county board (27 & 28 Vict. c. 53, 
ae ar, 

Appeal.—In all cases where an appeal is competent, 
it shall be in the power of the Court of Appeal, on the 
application of either party and on such terms as to the — 
Court shall seem fit, to amend the case, and all appeals 
from proceedings under the Summary Jurisdiction Acts 
shall be taken to the High Court of Justiciary at Edin- 
burgh or on circuit (44 & 45 Vict. ec. 33,8. 9, subs. 4). 


Contempt of Court—Justices of the peace have power 
to enforce order and to punish summarily of their own 
motion, acts of contempt against their authority or 
dignity. If an accused or a witness appear in a state 
of intoxication, or if any person behave in an insulting 
and contemptuous manner, or if witnesses being enclosed 
in charge break out of confinement, or if they refuse to 
answer competent questions, summary punishment may 
be inflicted by the judge. This may be done without a ~ 
formal complaint, but it is better to have such especially 
where the person is brought up subsequently to the 
commitment of the offence. Instant withdrawal of 
words which would infer contempt of Court is an 
element in fixing punishment, and also in determining 
whether the exercise of this power in an inferior Court — 
has been excessive, in which latter event the sentence 7 
may be set aside by the High Court. oo 

Deforcement.—Justices may try persons on ae , 

1 Hume, ii. 138 ; Macdonald, 426, 461, 515. 


SUMMARY PROSECUTION 245 


charges of deforcement, especially of their own officers, 
on a complaint by their fiscal. Fine or imprisonment 
for a short period is the ordinary punishment, but 
damages may be awarded to a party for loss of his 
debt.! 

To constitute deforcement the officer and his assistants 
must be properly qualified men engaged in carrying out 
their lawful duty in a lawful manner. It is not deforce- 
ment if he be attacked before reaching the place to do his 
duty or on return therefrom after doing so, or after an 
abortive attempt, but only if actually engaged in doing 
it or preparing to do it he is forcibly prevented” The 
resistance offered must be serious and sufficient to deter 
a man of ordinary courage,’ and must be such as actually 
prevented the officer-doing his duty. The officer must 
be doing his duty in a lawful manner, ic. show his 
warrant if asked, act within its terms, and execute the 
diligence on a lawful day and at a proper time. 


WHIPPING 


By the Act 23 & 24 Vict.c. 105,s. 74, it is provided 
that in every case where a judge may award imprison- 
ment or fine with that-alternative he may in the case of 
a juvenile offender, being a male whose age appears not to 
exceed fourteen, adjudge him instead of imprisonment to 
be punished by private whipping according to regula- 
tions made by the Lord Advocate and approved by the 
Secretary of State. By the 25 & 26 Vict. c. 18 it is 
further provided that where the punishment of whipping 

1 Blair, 74; Hume, i. 393. : ® Hunter, 1860, 3 Irv. 518, 
® MacLean, 1886, 1 White, 232 ; 4 Hamilton, 1725; Hume, i. 395. 
Nicholson, 1887, 1 White, 307. 
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is awarded for any offence by order of one or more 
justice or justices made in exercise of his or their power 
of summary conviction, or in Scotland by the Court of 
Justiciary or by any Sheriff or magistrate, the order, 
sentence, or conviction awarding such punishment shall 
specify the number of strokes to be inflicted and the 
instrument to be used in the infliction of them, and in 
the case of an offender whose age does not exceed 
fourteen years the number of strokes inflicted shall not 
exceed twelve, and the instrument used shall be a birch 
rod (s. 1). No offender shall be whipped more than 
once for the same offence, and in Scotland no offender 
above sixteen years of age shall be whipped for theft or 
for crime against person or property (s. 2). It was held 
—(1) that this Act gives no warrant for whipping except 
in the case of boys who were not above fourteen years 
old, and (2) that whipping was not a punishment 
sanctioned by the common law for minor offences or 
such as riotous and disorderly conduct. The question 
was also raised whether it was competent to inflict the 
punishment of whipping under a summary complaint 
which did not pray for that punishment. See Regula- 
tions in Appendix. 


PROBATION OF First OFFENDERS Act, 1887 
(50 & 51 Vict. c 25)3 


An Act to permit the conditional release of first 
offenders in certain cases. This Act proceeds on the 


preamble that it is expedient to make provision for 


cases where the reformation of persons convicted of first 
offences may, by reason of the offender’s youth or the 
1 Stevenson, 1878, 4 Coup. 76. 
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trivial nature of the offence, be brought about without 
imprisonment. 

1. Power to Kelease on Probation of Good Conduct 
instead of Punishing—(1) In any case in which a 
person is convicted of larceny or false pretences, or any 
other offence punishable with not more than two years’ 
imprisonment before any Court, and no previous con- 
viction is proved against him, if it appears to the Court 
before whom he is so convicted that, regard being had to 
the youth, character, and antecedents of the offender, to 
the trivial nature of the offence, and to any extenuating 
circumstances under which the offence was committed, 
it is expedient that the offender be released on proba- 
tion of good conduct, the Court may, instead of sen- 
tencing him at once to any punishment, direct that he 
be released on his entering into a recognisance, with or 
without sureties, and during such period as the Court 
may direct, to appear and receive judgment when called 
upon, and in the meantime to keep the peace and be of 
good behaviour. (2) The Court may, if it thinks fit, 
direct that the offender shall pay the costs of the pro- 
secution, or some portion of the same, within such 
period and by such instalments as may be directed by 
the Court. 

2. (1) If a Court having power to deal with the 
offender in respect of his original offence, or any Court 
of summary jurisdiction, is satisfied by information on 
oath that the offender has failed to observe any of the 
conditions of his recognisance, it may issue a warrant 
for his apprehension. (2) Provision if Offender fail to 
observe Conditions of Recognisance—An offender, when 
apprehended on any such warrant, shall, if not brought 
forthwith before the Court having power to sentence 
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him, be brought before a Court of summary jurisdiction, 
and that Court may either remand him by warrant until 
the time at which he was required by his recognisance 
to appear for judgment, or until the sitting of a Court 
having power to deal with his original offence, or may 
admit him to bail with a sufficient surety conditioned 
on his appearing for judgment. (5) Conditions as to 
Abode of Offender.—The offender when so remanded may 
be committed to a prison, either for the county or place 
in or for which the Court remanding him acts, or for 
the county or place where he is bound to appear for 
judgment, and the warrant of remand shall order that 
he be brought before the Court before which he was 
bound to appear for judgment, or to answer as to his 
conduct since his release. 

3. The Court, before directing the release of an 
offender under this Act, shall be satisfied that the 
offender or his surety has a fixed place of abode or 
regular occupation in the county or place for which the 
Court acts, or in which the offender is likely to live 
during the period named for the observance of the 
conditions. 

4. Definition—In this Act the term “Court” in- 
cludes a Court of summary jurisdiction. 

5. Short Title—This Act may be cited as the Pro- 
bation of First Offenders Act, 1887. 


FINE oR IMPRISONMENT (SCOTLAND AND IRELAND) ACT, 
1899 (62 & 63 Vict. c. 11) 


Release of Prisoner on Payment of Portion 
of Fine.—Where a person is committed to prison for 
non-payment of a sum adjudged to be paid by the con- — 
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viction of any Court of summary jurisdiction, then, on 
payment to the governor of the prison, under conditions 
prescribed by prison rules, of any sum in part satisfac- 
tion of the sum so adjudged to be paid, and of any 
charges for which the prisoner is lable, the term of 
imprisonment shall be reduced by a number of days 
bearing as nearly as possible the same proportion to 
the total number of days for which the prisoner is 
sentenced as the sum so paid bears to the sum for 
which he is so liable. 


Application to Scotland and of Moneys (27 & 
28 Vict. c. 53; 40 & 41 Vict. c. 53)—In the applica- 
tion of this Act to Scotland—(1) Provision may be 
made by Act of Adjournal under sec. 33 of the Sum- 
mary Procedure Act, 1864, for the application of 
sums paid under this Act and for any matter incidental 
thereto; (2) this Act shall be read as one with the 
Prisons (Scotland) Act, 1877, and may be cited with 
the Prisons (Scotland) Acts, 1860 to 1887; provided 
that in this Act the expression “ prison” shall include 
police cells declared legal prisons in terms of the said 
Acts, and the expression “governor” shall include any 
officer in charge of such police cells. 


f 


CHAPTER III 
APPEAL TO QUARTER SESSIONS 


AN appeal lies to the justices assembled in General or 
Quarter Sessions from the proceedings in Special or 
Petty Sessions under their common law jurisdiction, but 
none under the Small Debt Act. A statutory appeal is 
also provided by many Acts, such as the Licensing 
(Scotland) Act, 1828, ss. 14 and 25; Theatres Act, 
1843, s. 20; the Railway Clauses Consolidation (Seot- 
land) Act, 1845, s. 151; the Revenue, Customs, Excise, 
and other Acts imposing excise penalties, the stipulations — 
in which must be carefully observed. q 
The appeal thus provided, unless its seope be restricted 
by the special Act, sets aside altogether the whole pre- 
vious proceedings except the complaint, allows a new 
trial of the case by Quarter Sessions as if it were a 
Court of original jurisdiction, and permits review of the 
judgment on every ground.’ It is competent in all — 
prosecutions before justices at common law, and has ~ 
been held competent in Quarter Sessions under statutes — 
which prescribe no particular method of review, thougl 
the High Court reserved opinion on this latter poir 
But when appeal is specially provided to Quar 
Sessions, that excludes any appeal on the merits te 


1 Mackenzie, 1891, 18 R: (J. C.)16.  ? List, 1867, 6 M. 185 ; 5 Irv 
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Cireuit Court of Justiciary or High Court, unless on the 
ground of wltra vires and flagrant illegality, and the 
appellant must go to Quarter Sessions;! but where 
justices exceed their jurisdiction a clause excluding 
review is ineffectual. In prosecution under the Revenue 
Acts, there lies in addition to an appeal to Quarter 
Sessions and on a case stated to the High Court an 
appeal to the Court of Session in lieu of the Court of 
Exchequer, in terms of the Act 19 & 20 Vict. c. 56, 
s. 17, for errors appearing on the face of the proceedings 
or conviction,®? but suspension is incompetent (7 & 8 
Geo. Iv. c. 53, s. 79),* unless in exceptional cireum- 
stances, such as excess of jurisdiction.® 

Either party may appeal, and in licensing cases a justice 
or the proprietor or occupier of a house in respect of which 
a certificate has been applied for may appeal against 
any proceeding of the justice or burgh magistrates in 
granting, refusing, or otherwise disposing of such applica- 
tion (9 Geo. Iv. c. 58, s. 14);° but no appeal lies against 
the refusal of a new certificate (39 & 40 Vict. c. 26,8. 5). 

The appeal is taken to the next General Quarter 
Sessions for the county in which the judgment appealed 
has been pronounced. ‘These sessions are held at the 
county town’ on the first Tuesdays of May, August, 
and March, and the last Tuesday of October (1661, 
e. 38); but as these days do not suit for hearing licens- 
ing appeals, special adjourned sessions are fixed for that 


1 Craigie, 1826, 48. (O. S.) 447 ; 2 4 Sharpe, 1861, 23 D. 1015; 


W.&S. 642 ; Alexander, 1828, 78. 
117 ; Campbell, 1848, 10 D. 655 ; 
Anderson, 1872, 2 Coup. 225. 

2 Caledonian Ry. Co., 1869, 7 M. 
554, 

% Dodsworth, 1886, 14 R. 238. 


Lazenby, 1874, 2 R. (J. C.) 6. 

5 Mackenzie, 1891, supra. 

6 Sneddon, 1854, 17 D. 72; 
Proctor, 1845, 17 D. 197. 

7 Earl of Home, 1741, 
7602. 
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purpose. In revenue prosecutions, twenty clear days at 
least must intervene between the judgment and the 
sessions (4 & 5 Will. Iv. c. 51, s. 23). 

The appeal must be taken within the period pre- 
scribed by the statute—in an application for certificate 
for licence ten days, but in a licensing prosecution eight 
days (9 Geo, Iv. c. £8, 8. 14, s. 25); while in a revenue 
prosecution it must be during the sitting of the justices 
(7 & 8 Geo. Iv. c. 53,8. 83). If it is not duly lodged 
within the prescribed period it cannot be heard.? 

At the time of lodging his appeal the appellant is 
generally required to lodge with the clerk of Court a 
bond of caution that he will abide the appeal and pay 
any costs, and in a licensing prosecution, in addition he 
must deposit the penalty and costs in the hands of the 
clerk of Court (25 & 26 Vict. c. 35, 8. 33); but these 
provisions do not apply to a justice appealing from a 
proceeding at a licensing Court.2 In revenue cases the 
appellant deposits the penalty and costs within three 
days after judgment in the hands of the revenue officers, 
with whom goods seized are allowed to remain until the 
appeal is disposed of (7 & 8 Geo. Iv. c. 53, s. 83). 

The appellant must within the statutory limit 
intimate the appeal to the adverse party, and also to the 
justices of whose proceeding he complains.* Intimation 
is made by serving the adverse party with a copy of the 
appeal, which must set forth the grounds thereof,’ and 
by posting a written notice to each justice in a regis- 
tered envelope. In revenue cases the appellant further 
delivers to the adverse party, personally or at his place 


1 Sumner, 1878, 5 R. 863. 4 Proctor, 1854, 17 D. 197. 
2 Avondale, 1864, 3 M. 263. 5 Robertson, 1860, 3 Irv. 607. 


3 Proctor, 1854, 17 D. 197, 
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of abode, seven clear days at least before the hearing, a 
notice of the time and place when and where the appeal 
is to be heard (4 & 5 Vict. c. 20, s. 30). 

If the appellant be in prison in virtue of the convic- 
tion, he may apply for liberation by petition to the 
High Court of Justiciary, which may be granted on 
caution.! The justices cannot liberate unless expressly 
authorised by the special statute. If liberated, he must 
appear personally at the hearing, otherwise the appeal 
will be dismissed, and he be reincarcerated (38 & 39 
Vict. c. 62, s. 10). 

An appellant may withdraw his appeal after he has 
given notice and found caution, and proceed by suspen- 
sion,” but if he allows it to proceed and be dismissed for 
non-appearance or declinature to argue it, there is great 
doubt whether he can then present a bill of suspension.® 

Three justices form a quorum in Quarter Sessions, 
except where a larger number is fixed by standing 
regulations. Two, however, have been held suffi- 
cient. On assembling they elect a chairman, who has 
one vote, but not a casting vote. Any objections to 
competency should first be disposed of, after which the 
justices proceed to hear and finally adjudge the appeal, 
trying the case of new in the same manner as if they 
were a Court of original jurisdiction.® The procedure is 
regulated by the Summary Procedure (Scotland) Act 
(27 & 28 Vict. c. 53,5. 2,“ Court”). If necessary for 
the explication of their appellate jurisdiction, they may 
direct the whole proof to be led before them de novo,° 


1 Pirrie, 1867, 5 Irv. 433. 4 Reid, 1730, Mor. 7636. 

2 Dorward, 1870, 1 Coup. 392. 5 Mackenzie, 1891, 2 White, 589. 

3 M‘Gregor, 1854, 1 Irv. 579; 6 Anderson, 1868, 1 Coup. 18, 
Robertson, 1869, 1 Coup. 348. 
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in which event the whole evidence adduced before the 
Petty Sessions is brought forward, and all the witnesses 
must attend and be examined.! 

If any witness or witnesses refuse or fail to attend, 
a petition may be presented, on which warrant will 
be granted to compel attendance. The examination of 
witnesses must be conducted as completely as at Petty 
Sessions, it being insufficient to read over to them 
the notes of the evidence they had given then and there,” 
and irregular to refuse to allow a witness examined at 
the trial before the Petty Sessions to be re-examined 
before Quarter Sessions.* 

It is incompetent to advocate interlocutors of Quarter 
Sessions prior to final judgment. In revenue appeals 
the justices are empowered to obtain the opinion and 
direction of the Court of Session before pronouncing 
judgment, but not after (7 & 8 Geo. Iv. c. 53, 8. 84).® 
On a ease being stated to that Court, an opinion and 
direction is given, of which a certified copy is laid before 
the Quarter Sessions, who pronounce judgment accord- 
ingly. The justices may adjourn the hearing to the 
next Quarter Sessions (1661, ec. 38; 4 & 5 Will. Iv: 
ec. 51, s. 23). They may award expenses in the appeal, 
but not against the Crown.® Their judgment in the 
appeal is conclusive on the merits,’ unless they have 
acted oppressively, maliciously, or illegally, exceeded 
their jurisdiction, or refused to exercise it ; but on these 
grounds their judgment may be reviewed by suspension 


1 Muckersie, 1874, 3 Coup. 54. 8 White, 1862, 1 M. 72; Altice, 
2 Wilson, 1878, 5 R. 1097. 1863, 1 M. 406; Beattie, 1866, 
® Allice, 1863, 1 M. 406. 5 M. 191; Gilroys, 1866, 4 M. 
4 List, 1867, 5 Irv. 559. 656. 


5 Sumner, 1878, 5 R. 863 ; Steele, 7 Purdie, 1863, 4 Irv. 447. 
1879, 7 R. 192. 
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or reduction, or (where the special Act allows it, ey. 
25 & 26 Vict. c. 35, ss. 33 and 34) appeal to the 
Cireuit Court, or, in revenue cases, appeal to the 
Court of Session as Court of Exchequer.! In the event 
of such further procedure being intimated after the 
Quarter Sessions have finally disposed of a case, execu- 
tion ought not to be enforced until that appeal is 
decided.? 


SUMMARY PROSECUTIONS APPEALS (SCOTLAND) ACT 
(38 & 39 Vicr. c. 62) 


Intituled an Act to alter and amend the Law relating to 
Appeals in Summary Prosecutions before Inferior 
Judges in Scotland (11th August 1875). 

1. Short Title—This Act may be cited for all pur- 
poses as “ The Summary Prosecutions Appeals (Scotland) 
Act, 1875.” 

2. Interpretation.—tIn this Act the following terms 
have the meanings herein assigned to them; that is to 
say, “inferior judge” means and includes any Sheriff or 
Sheriff-Substitute, justice or justices of the peace, or 
magistrate or magistrates. “Magistrate” means a 
magistrate of any royal burgh, or of any burgh return- 
ing or contributing to return a member to Parliament, 
or of any burgh of regality or barony, and includes any 
commissioner of police authorised to act as a judge 

1 Sneddon, 1854,17 D. 72; Proc- Lazenby, 1874, 8 Coup. 23; 

tor, 1854, 17 D. 197 ; Aliice, 1863, Muckersie, 1874, 3 Coup. 54; 

1M. 406 ; M‘Donald, 1864, 2 M. Wilson, 1878, 5 R. 1097. 

407 ; Her. of Avondale, 1864, 3 M. 2? Meldrum, 1746, Mor. 7637 ; 

263; Walker, 1865, 4 M. 268; Brown, Summary Jurisdiction ; 
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under any general or local police Act. “ Cause” means and 
includes every proceeding which may be brought under 
the Summary Procedure Act, 1864, and every other 
summary proceeding for the prosecution of an offence or 
recovery of a penalty competent to be taken before an 
inferior judge. An action founded on the Public Health 
Act for recovery of a penalty is a “cause,”* but not an 
application to have unsound meat destroyed, not brought 
under the Summary Jurisdiction Acts and without con- 
clusions for conviction or penalty.” Nor will appeal be 
entertained unless the matter criminal within meaning 
of sec. 28 of Summary Procedure Act, 1864.3 “ Clerk of 
Court” means the clerk of the Court of an inferior 
judge, and includes any depute-clerk of Court or other 
person authorised to act and acting for the time as such 
clerk of Court. “The respondent” means and includes 
any party to a cause other than the party appealing 
under this Act against the determination thereof by an 
inferior judge. 

3. Inferior Judge to state Case on application of Party 
aggrieved.—On an inferior judge hearing and determining 
any cause, either party to the cause may, if dissatisfied 
with the judge’s determination as erroneous in point of 
law, appeal thereagainst, notwithstanding any provision 
contained in the Act under which such cause shall have 
been brought excluding appeals against, or review in any 
manner of way of any determination, judgment, or con- 
viction or complaint under such Act, by himself or his 
agent applying in writing within three days after such 


determination to the inferior judge to state and sign a 


1 Selkirk Local Authority, 1877, °> Cummings, 1898, 1 Adam, 104 ; 
3 Coup. 400. Maitland, 1894, 1 Adam, 325. 
2 Couper, 1889, 2 White, 393. 
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case, setting forth the facts and the grounds of such 
determination, for the opinion thereon of a superior 
Court of law as hereinafter provided; and on any such 
application being made, the following provisions shall 
have effect :— 

(1) The judge must hear and determine the cause, so 
that if this has not been done and sentence pronounced 
the appeal is incompetent." 

(2) It must be a “cause” as above defined. 

(5) The appeal is competent to either party. It was 
doubted whether an appeal was competent against a 
verdict of acquittal? but it is now settled that it is to 
the effect of obtaining a judgment upon the question of 
law, but not to get a new trial,? though repayment of 
expenses awarded to accused in inferior Court may be 
ordered. If a person is furth of Scotland, his agent is 
not entitled to ask a case without a mandate.® 

(4) The matter to be appealed must raise the question 
whether the judge’s determination is erroneous in point 
of law, i.e. whether on the facts stated a question of 
law arises.° This often involves consideration of facts, 
though the Court will not review the judgment thereon, 
but only the question of law arising out of these, such 
as whether a person who resided and assisted to manage 
a farm could be guilty of an offence against the Day 
Trespass Act, in which the justices dismissed the case, 
and the Court held this was a question of law, and 
reversed;” and in somewhat similar circumstances a 


1 Lee, 1883, 5 Coup. 329; Tor- + Rodger, 1879, 4 Coup. 210. 
rance, 1892, 19 R. (J. C.) 85. 5 Williamson, 1891, 3 White, 
2 Henderson, 1878, 4 Coup. 120; 20. 
Stevenson, 1879, 4 Coup. 196. 6 Ross, Dec. 1891, 19 R. (J. C.) 
3 MacLeod, 1882, 4 Coup. 629; 18. 
Laurie, 1880, 4 Coup. 346. 7 Black, 1875, 3 R. (J. C.) 18, 
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person shot rabbits by authority of the tenant, and was 
convicted, but the Court reversed;1 whether the facts 
proved justified a finding that a parent had grossly failed to 
perform his duty under the Education Act ;? whether 
on the facts stated the construction put on the Food 
and Drugs Act by the judge was sound. The question 
as to whether an accused did wilfully take or fish for 
salmon was held to be a question of fact and not of law, 
and appeal dismissed.* In this case Lord Young said: 
“The error in point of law must be of a different com- 
plexion in order to entitle the party to the remedy of 
appeal to this Court from the error of coming merely 
to a wrong conclusion on the evidence submitted to 
him.” Thus the question whether the. parents of an 
illegitimate child had grossly and without reasonable 
excuse failed to provide elementary education for such 
child, was held only to raise a question of fact and not 
law, and appeal dismissed ;° and in a prosecution against 
a parent for sending a child to school as a half-timer 
without having obtained the necessary weekly certificate, 
it was held that no question of law was raised, and 
appeal dismissed. So also the question whether a 
person had failed to take due precautions against acci- 
dents from explosion was held to be question of fact and 
not law;7 whether a person had erected paidle nets for 
taking salmon, only fact ;* whether a person had adulter- 
ated milk by adding water contrary to Food and Drugs 
Act, only fact.® 


1 ‘Adam, 1876, 3B. (J. C.)20. — ® Gair, 1879, 4 Coup. 305. 
2 Campbell, 1877, 4 BR. (J. C.) 5 Brown, 1880, 4 Coup. 361. 
ily 7 Dykes, 1885, 12 R. (J. C.) 17. 
3 Davidson, 1877, 5 R. (J. C.) 1. 5 Coulthard, 1879, 6 R. 1822. 
4 Grant, 1876, 3 Coup. 282. ® MacLeod, 1882, 4 Coup. 629. 
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(5) The appeal must be taken within three days after 
judgment. The day of determination is not computed, but 
Sunday is,! even though it be the last of the three 
days, and in that case the judge may refuse to state a 
ease (Hutton). 

(1) The appellant shall not be entitled to have a case 
stated and delivered to him unless within the said three 
days he shall—(qa) lodge in the hands of the clerk of 
Court a bond with sufficient cautioner for answering and 
abiding by the judgment of the superior Court in the 
appeal and paying the costs should any be awarded by 
that Court, or otherwise, in the discretion of the inferior 
judge, shall consign in the hands of the clerk of Court 
such sum as may be fixed by the inferior judge to meet 
the penalty awarded, if any, and the said costs of the 
superior Court; if the bond be not lodged in time the 
judge may refuse to state a case ;* (b) pay the clerk of 
Court his fees for preparing the case. This condition is 
absolute, and the High Court has no power to dispense 
with implement of it.‘ These fees shall, till the same 
be otherwise fixed by Act of Sederunt which the Court of 
Session is hereby empowered to pass and from time to 
time thereafter to vary, be those set forth in Schedule 
D annexed to this Act. (2) The clerk of Court shall, 
within five days after caution or consignation, and pay- 
ment being found or made as aforesaid, prepare the case, 
and submit the same in draft to the parties or their 
agents. (3) Should the parties or their agents fail to 
agree as to the terms of the case, the inferior judge shall 
settle the same. (4) The case shall be as nearly as 
may be in the form set forth in Schedule A annexed to 


1 Hutton, 1883, 10 R. (J. C.) 60. 3 M‘Gregor, 1887, 1 White, 477. 
2 W‘Vean, 1876, 23 R. (J. C.) 25. * Robertson, 1891, 19 R. (J. C.) 18. 
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this Act, and shall bear to be stated by the inferior 
judge, and shall be signed by the inferior judge. The 
case should set forth the facts held to be proved and not 
a mere summary of statements of witnesses, otherwise 
case may be remitted to have this done! An appellant 
is not entitled to raise on the facts stated in a case any 
question of law to which he has not specially directed 
the attention of the inferior judge in requiring the case 
to be stated,” and if the inferior judge has made an error 
in law upon which a party intends to found, he must 
specially ask the judge on applying for a case to have that 
point stated. (5) The appellant shall within three days 
after receiving the case give notice of appeal in writing, 
together with a copy of the case, to the respondent, and 
shall within the same time transmit the case by post to, 
or cause it to be lodged with one of the clerks of the 
superior Court, together with a certificate under the 
hand of himself or of his law-agent, of intimation, as 
herein required, having been made to the respondent. 
Where the notice of appeal was posted on the third but 
not delivered till the fourth day, held sufficient;4 but 
where not posted till fourth day, held insufficient. The 
notice should be given to the respondent personally and 
not merely his agent. (6) The clerk of the superior 
Court shall on receiving the case forthwith lay the same 
before a judge of the superior Court, and such judge may 
thereupon, if the appellant is in custody, grant interim 
liberation, upon such conditions as are usual in cases of 


1 Sinclair, 1887, 1 White, 339 ® Downie, 1893, 1 Adam, 80. 
at p. 848 ; see also Dickson, 1888, + Charleson, 1881, 4 Coup. 470. 
2 White, 51; Lwington, 1891, 3 5 Gairns, 1887, 1 White, 521, 
White, 66. 6 Niddrie Coal Co., 1895, 2S. 2 
2 Macdougall, 14 R. (J. C.) 17. T. p. 534. 
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suspension and liberation, and may also grant a sist of 
execution upon or without caution, or make such other 
interim order as the justice of the case may require. A 
party may withdraw his appeal, but this should be done 
before the case is signed.1_ In this case the Lord Justice 
Clerk Moncreiff said: “ My impression is that unless the 
procedure provided in the statute for an appeal on a 
case stated is followed forth to a point which places the 
case in the hands of a competent Court of review, the 
common law remedy is not cut off.’ (7) The clerk of 
the superior Court shall as soon as may be after receiving 
the case require the clerk of Court to transmit the pro- 
cess to him, together with the notes of evidence, if any, 
taken in the cause, where the procedure therein is under 
an Act requiring such notes to be taken and preserved, 
and the clerk of Court shall transmit the process accord- 
ingly. (8) Any question of law arising upon the facts 
stated in the case shall thereafter be heard and deter- 
mined by the superior Court to which the case is trans- 
mitted, at any sitting for which the case shall be enrolled 
by the direction of the said Court, upon the case, without 
any note of appeal or written pleadings being required. 
Any objection to competency of the appeal must be 
raised before the merits are entered upon.2 The Court 
will only apply the law to the facts stated in the case,’ 
and will not be allowed to raise any question of law 
except on facts before inferior judge. (9) The superior 
Court shall have power to affirm, reverse, or amend the 
determination in respect to which the case has been stated, 
or to remit the matter to the inferior judge, with the 

1 Kay, 1876, 3 R. (J. C.) 40. 4 Macdougail, 1887, 14 R. (J. C.) 
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opinion of Court thereon; or to make such other order 
in relation to the matter and the costs of the appeal as 
they shall see fit; or to cause the case to be sent back 
to the inferior judge to be amended in such manner as 
they shall direct, and thereafter, on the case being 
amended and returned, to deliver judgment on the case 
as amended. The Court will not remit for amendment 
where that involves the stating of a wholly new case 
after considerable interval from proof, nor if the 
question raised does not seem of sufficient importance.” 
The Court may refuse expenses though appeal be suc- 
cessful if decision on point not raised in inferior Court.® 
(10) All orders made by a superior Court in determining 
a case under this Act shall be final and conclusive. 
(11) No inferior judge who shall state and sign a case 
under this Act shall be liable in any costs in respect or 
by reason of an appeal against his determination. 

4, Case may be refused.—lt shall be lawful for an 
inferior judge to refuse any application made to him 
under this Act to state and sign a case, should he con- 
sider such application to be frivolous; provided that he 
shall forthwith give to the applicant a certificate of such 
refusal, should the same be asked for; provided also 
that no such application shall on any ground be refused 
when made by or on behalf of Her Majesty’s Advocate 
for Scotland or by a procurator-fiscal prosecuting for the 
public interest, and such prosecutors shall not be required 
to find caution as hereinbefore provided. 

5. Provisions on refusal of Case-—When an inferior 
judge shall refuse to state and sign a case, the appellant 
may within three days of such refusal apply by a written 


1 Dunlop, 1888, 16 R. (J. C.) 14. 3 Bole, 1888, 11 R. (J. C.) 10. 
2 Maclennan, 1890, 2 White, 480. 
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note to the superior Court to which the case would, if 
stated and signed, have to be transmitted under this Act, 
for an order on such judge and on the other party to 
show cause why a case should not be stated. Such 
written note shall be in the form set forth in Schedule 
C annexed to this Act, and shall be accompanied by the 
certificate of refusal of the inferior judge to state and 
sign a case, and by a statement of the nature of the 
cause and the facts therein, and of the appellant’s reasons 
in support of his application. Any judge of the superior 
Court before whom such written note shall be laid by a 
clerk of such superior Court may, if he sees fit, order 
intimation thereof to be made to the inferior judge and 
the other party, and thereafter dispose of such note in a 
summary way, and order the inferior judge to state and 
sign a case, which may be in the form set forth in 
Schedule B annexed to this Act, or do otherwise as he 
shall think just, and his judgment shall be final; 
provided that he shall not in any case award costs 
against the inferior judge. The Court will not readily 
interfere with the discretion of a judge in refusing to 
state a case, and will only do so when it is shown that 
a proper question of law is raised,’ and where it does not 
appear either from the Sheriff’s certificate or from the 
note that any questions of law have been raised before 
or decided by the judge, or that he had been asked to 
state any question of law, the Court will not interfere.” 
The provisions of this Act applicable to the stating and 
delivery to an appellant of a case on his application 
(including the provisions as to caution or consignation, 
and payment of the fees of the clerk of Court), and to 
the subsequent proceedings on such case, shall apply to 

1 Ross, 1891, 19 R. (J. C.) 18. 2 Martin, 1897, 24 R. (J. C.) 21. 
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the stating and delivery to an appellant of a case ordered 
to be stated and signed under this section, and to the 
subsequent proceedings on such case. 

6. Party may require Note of Objections to Evidence to 
be taken.—In order to an appeal under this Act, it shall 
be competent for any party to a cause to require the 
Sheriff, or Sheriff-Substitute where the cause depends 
before him, or the clerk of the Court where the cause 
depends before any other inferior judge, to take and 
preserve a note of any objections to the admissibility of 
evidence sustained or repelled by such Sheriff, Sheriff- 
Substitute, or other inferior judge. Any such note made 
by a clerk of Court shall be authenticated as correct by 
the inferior judge. 

7. Superior Court to which Cases may be sent.—The 
superior Court to which a case stated and signed by an 
inferior judge as hereinbefore provided shall be sent for 
opinion shall be the High Court of Justiciary at Edin- 
burgh when the jurisdiction in the cause is of a criminal 
nature, according to the provisions contained in the 28th 
section of the Summary Procedure Act, 1864, and either 
Division of the Court of Session when the jurisdiction in 
the cause is of a civil nature, according to the said pro- 
visions. The appeal should be taken to the Court of 
Justiciary at Edinburgh or on Cireuit (44 & 45 Viet. e. 
33,8. 9 (4)), but appeals cannot be heard at Glasgow 
Winter Circuit as that is for criminal business defined ; + 
but though the statute founded on enacts that appeals 
are to be taken to the Circuit Court and not otherwise, 
that does not necessarily exclude appeal on a ease stated.” 

8. Superior Court may make Rules.— The superior 
Courts may from time to time, and as often as they see 


1 M'Kengies, 1888, 16 R. (J...) 43.  ? Craig, 1888, 10 R. (J. ©.) 51. 
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occasion, make rules and orders and regulate the practice 
and proceedings and the fees of Court to be paid in 
reference to cases sent to them for opinion respectively, 
and stated and signed under the provisions of this Act. 
Until altered by such rules and orders, the fees of Court 
shall be the same as those now exigible in processes of 
review at present competent. 

9. Appeal under Act excludes all other Appeals——Any 
person who shall appeal under the provisions of this Act 
from any determination of an inferior judge from which 
he is by law entitled to appeal in any other manner of 
way to any superior or other Court, shall be taken to 
have abandoned such title to appeal in any such other 
manner of way as aforesaid. 

10. Superior Court may order Person liberated to serve 
Unexpired Period of Imprisonment.— Where a person 
sentenced to a term of imprisonment by an inferior 
judge shall bring an appeal, suspension, or other process 
of review of the sentence under which he is imprisoned, 
and thereupon have interim liberation granted to him, 
such person shall appear personally in the Court before 
which such appeal, suspension, or other process as afore- 
said shall be brought on the day or days fixed for the 
hearing and disposal of the same, failing which he shall 
be held to have abandoned the same, and the said Court 
shall thereon, and shall also in all other cases in disposing 
of any appeal, suspension, or other process as aforesaid, 
have power to grant warrants to apprehend and imprison 
such person for any term, to run from the date of his 
apprehension, not longer than the period which at the 
date of his liberation remained unexpired of the term of 
imprisonment specified in the sentence brought under 
review. 
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11. Hztension of Time for lodging Appeals under 20 
Geo. v1. ¢. 43.—Where it is competent to appeal against 
a sentence of imprisonment to the Court of Justiciary, 
or any Circuit Court thereof, under the Act passed in 
the twentieth year of the reign of His Majesty King 
George the Second, chapter forty-three, or under any 
Act amending that Act or applying or incorporating the 
provisions or any of the provisions of that Act with 
regard to appeals, such appeal shall, if otherwise well 
taken, be held to be timeously made if lodged with the 
clerk of the Court in which the sentence appealed 
against was pronounced and intimated to the respondent 
at any time during the appellant’s imprisonment under 
the sentence appealed against, or within ten days from 
the date of the appellant’s liberation from imprison? 
ment under said sentence; provided that this section 
shall not apply to any appeal against a sentence of 
imprisonment, unless the imprisonment under such 
sentence commenced within ten days after the same was 
pronounced. 

Appeal to High Couwrt—Wherever redress is required 
from substantial injustice being done through excess or 
want of jurisdiction or flagrant irregularity, this can 
generally be obtained by application in competent form 
to the High Court. The chief statute regulating review 
in criminal cases is 20 Geo. It. c. 43, but this was held 
not to apply to the Courts of justices of the peace; ? 
this has been rectified to some extent by subsequent 
statutes regulating the procedure in these Courts. The 
subject is too large and involved to be expounded in a 
treatise like the present, and it is therefore unnecessary 
to do so, especially as the chief method now adopted of 

1 Sir J. Maxwell, 1820, 20 F. C. App. 1. 
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obtaining review is under the Summary Prosecutions 
Appeals Act. Reference can only be made to Moncreiff 
on Review, Renton’s Criminal Procedure, Brown’s Sum- 
mary Jurisdiction, and Green’s Hneyclopedia, “ Appeal to 
High Court.” 


CHAPTER IV 


SUMMARY JURISDICTION (PRocEss) Act, 1881 
(44 & 45 Vict. co. 24) 


1. Short Title—This Act may be cited as the Sum- 
mary Jurisdiction (Process) Act, 1881. 

This Act shall be deemed to be included in the 
expressions “Summary Jurisdiction Acts” and “Sum- 
mary Jurisdiction (English) Acts.” 

2. Extent of Act.—This Act shall not apply to Ireland. 

3. Commencement of Act—This Act shall come into 
operation on the first day of October one thousand eight 
hundred and eighty-one (which day is in this Act referred 
to as the commencement of this Act). 

4. Service of Process of English Court in Scotland and 
of Scotch Court in England.—Subject to the provisions of 
this Act, any process issued under the Summary Juris- 
diction Acts may, if issued by a Court of summary juris- — 
diction in England and endorsed by a Court of summary 
jurisdiction in Scotland, or issued by a Court of summary 
jurisdiction in Scotland and endorsed by a Court of 
summary jurisdiction in England, be served and executed _ 
within the jurisdiction of the endorsing Court in like | 
manner as it may be served and executed within the — 
jurisdiction of the issuing Court, and that by pees 
either of the issuing or of the endorsing Court. Ff 
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purposes of this Act—(1) Any process may be issued 
and endorsed under the hand of any such person as is 
declared by this Act to be a Court of summary juris- 
diction, and may be endorsed upon proof alone of the 
handwriting of the person issuing it, and such proof may 
be either on oath or by such solemn declaration as is 
mentioned in section forty-one of the Summary Juris- 
diction Act, 1879 (42 & 43 Vict. c. 49), or by any like 
declaration taken in Scotland before a Sheriff, justice of 
the peace, or other magistrate having the authority of a 
justice of the peace. Such endorsement may be in the 
form contained in the Schedule to this Act annexed, or 
in a form to the like effect. (2) Where any process 
requiring the appearance of a person to answer any 
information or complaint has been served in pursuance 
of this section, the Court, before issuing a warrant for 
the apprehension of such person for failure so to appear, 
shall be satisfied on oath that there is sufficient primd 
facie evidence in support of such information or com- 
plaint. (5) If the process is to procure the attendance of 
a witness, the Court issuing the process shall be satisfied 
on oath of the probability that the evidence of such 
witness will be material, and that the witness will not 
appear voluntarily without such process, and the witness 
shall not be subject to any liability for not obeying the 
process, unless a reasonable amount for his expenses has 
been paid or tendered to him. (4) This Act shall not 
apply to any process requiring the appearance of a 
_ person to answer a complaint if issued by an English 
Court of summary jurisdiction for the recovery of a sum 
of money which is a civil debt within the meaning of 
the Summary Jurisdiction Act, 1879, or if issued by a 
Scotch Court in a case which falls within the definition 
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of “civil jurisdiction” contained in the Summary Pro- 
cedure Act, 1864. 

5. Provisions as to Execution of Process—Where a 
person is apprehended under any process executed in 
pursuance of this Act, such person shall be forthwith 
taken to some place within the jurisdiction of the 
Court issuing the process, and be there dealt with as if 
he had been there apprehended. A warrant of distress 
issued in England when endorsed in pursuance of this 
Act shall be executed in Scotland as if it were a Scotch 
warrant of poinding and sale, and a Scotch warrant of 
poinding and sale when endorsed in pursuance of this 
Act shall be executed in England as if it were an 
English warrant of distress, and the enactments relating 
to the said warrants respectively shall apply accordingly, 
except that any account of the costs and charges in 
connection with the execution, or of the money levied 
thereby or otherwise relating to the execution, shall be 
made, and any money raised by the execution shall be 
dealt with in like manner as if the warrant had been 
executed within the jurisdiction of the Court issuing the 
warrant. 

6. Provision as to Bastardy Proceedings in England and 
Scotland.——_A. Court of summary jurisdiction in England 
and a Sheriff Court in Scotland shall respectively have 
jurisdiction by order or decree to adjudge a person within 
the jurisdiction of the Court to pay for the maintenance 
and education of a bastard child of which he is the 
putative father, and for the expenses incidental to the 
birth of such child, and for the funeral expenses of such 
child, notwithstanding that such person ordinarily resides, 
or the child has been born, or the mother of it ordinarily 
resides, where the Court is English, in Scotland, or 
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where the Court is Scotch, in England, in like manner 
as the Court has jurisdiction in any other case. 

Any process issued in England or Scotland to enforce 
obedience to such order or decree may be endorsed and 
executed in Scotland and England respectively in manner 
provided by this Act with respect to process of a Court 
of summary jurisdiction. 

Any bastardy order of a Court of summary jurisdiction 
in England may be registered in the books of a Sheriff 
Court in Scotland, and thereupon a warrant of arrest- 
ment may be issued in like manner as if such order 
were a decree of the said Sheriff Court. 

7. Saving—This Act shall be in addition to and not 
in derogation of any power existing under any other Act 
relating to the execution of any warrant or other process 
in England and Scotland respectively. 

8. Definitions —In this Act, unless the context other- 
wise requires— 

The expression “process” includes any summons or 
warrant of citation to appear either to answer any infor- 
mation or complaint, or as a witness; also any warrant 
of commitment, any warrant of imprisonment, any 
warrant of distress, any warrant of poinding and sale, 
also any order or minute of a Court of summary juris- 
diction or copy of such order or minute, also an extract 
decree, and any other document or process, other than 
a warrant of arrestment, required for any purpose con- 
nected with a Court of summary jurisdiction to be served 
or executed. 

The expression “Summary Jurisdiction Acts” as 
regards England has the same meaning as in the Sum- 
mary Jurisdiction Act, 1879 (42 & 43 Vict. c. 49), and 
as regards Scotland, means the Summary Procedure Act, 
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1864 (27 & 28 Vict. c. 53),and any Act, past or future, 
amending that Act. 

The expression “Sheriff” shall include Sheriff- 
Substitute. 

The expression “Court of summary jurisdiction ” 
means any justice of the peace, also any officer or other 
magistrate having the authority in England or Scotland 
of a justice of the peace, also in Scotland the Sheriff. 

The expression “officer of a Court of summary juris- 
diction ” means the constable, officer, or person to whom 
any process issued by the Court is directed, or who is 
by law required or authorised to serve or execute any 
process issued by the Court. 


CHAPTER V 


GENERAL 


Evidence.—Though it is impossible in a work like the 
present to treat of the rules of evidence to any considerable 
extent, it seems advisable for the guidance of justices 
to state some of the general rules regarding the same. 

The fundamental rule or principle of the criminal law 
is, that an accused is presumed to be innocent until he 
be proved guilty. 

The proof may either be parole or written, or partly 
both. 

Parole Proof.—As a general rule, all persons capable 
of giving rational evidence are competent witnesses, 
both in civil and criminal cases! There are, however, 
several exceptions to this rule. Very young children 
are only admissible if they understand the obligation to 
speak the truth. “A child of three years old was in 
one case rejected, but the case was special; and in a 
later case a child of three and a half years old was 
examined after proof of what it had said at the time of 
the offence. The age at the time of the trial is to be 
considered rather than its age at the date of the crime, 
unless it was then very young and there has been a long 
interval.” ? 

1 Kirkpatrick, p. 122. * Macdonald, p. 449. 
18 
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The accused is inadmissible as a general rule in 
criminal cases, and so are spouses, except where the 
spouse is the injured party and in certain statutory 
cases. Thus, where the offence was committed against a 
wife and child, it was held that the wife could be 
examined as to the injury to herself but not as to that 
to the child. An injured spouse cannot decline to give 
evidence.! 

By the Criminal Evidence Act, 1898 (61 & 62 Vict. . 
c. 36), the following changes are made on this head :-— 

Competency of Witnesses in Criminal Cases—1. Every 
person charged with an offence, and the wife or husband, 
as the case may be, of the person so charged, shall be a 
competent witness for the defence at every stage of the 
proceedings, whether the person so charged is charged 
solely or jointly with any other person. Provided as 
follows :—(a) A person so charged shall not be called as 
a witness in pursuance of this Act except upon his own 
application ; (>) the failure of any person charged with 
an offence, or of the wife or husband, as the case may 
be, of the person so charged, to give evidence shall not 
be made the subject of any comment by the prosecution ; 
(c) the wife or husband of the person charged shall not, 
save as in this Act mentioned, be called as a witness in 
pursuance of this Act, except upon the application of 
the person so charged; (d) nothing in this Act shall 
make a husband compellable to disclose any communica- 
tion made to him by his wife during the marriage, or a 
wife compellable to disclose any communication made to 
her husband during the marriage; (e) a person charged 
and being a witness in pursuance of this Act may be 
asked any question in cross-examination, notwithstand- 

1 Macdonald, p. 449. 
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ing that it would tend to criminate him as to the offence 
charged; (f) a person charged and called as a witness 
in pursuance of this Act shall not be asked, and if asked 
shall not be required to answer, any question tending to 
show that he has committed, or been convicted of, or 
been charged with, any offence other than that where- 
with he is then charged, or is of bad character, unless— 
(i.) the proof that he has committed or been convicted 
of such other offence is admissible evidence to show that 
he is guilty of the offence wherewith he is then charged, 
or (i1.) he has personally or by his advocate asked 
questions of the witnesses for the prosecution with a 
view to establish his own good character, or has given 
evidence of his good character, or the nature or conduct 
of the defence is such as to involve imputations on the 
character of the prosecutor or the witnesses for the pro- 
secution, or (il.) he has given evidence against any 
other person charged with the same offence; (vy) every 
person called as a witness in pursuance of this Act 
shall, unless otherwise ordered by the Court, give his 
- evidence from the witness-box or other place from 
which the other witnesses give their evidence; (/) 
nothing in this Act shall affect the provisions of sec. 18 
of the Indictable Offences Act, 1848, or any right of 
the person charged to make a statement without being 
sworn. 2. Where the only witness to the facts of the 
ease called by the defence is the person charged, he 
shall be called as a witness immediately after the close 
of the evidence for the prosecution. 5. In cases where 
the right of reply depends upon the question whether 
evidence has been called for the defence, the fact that 
the person charged has been called as a witness shall 
not of itself confer on the prosecution the right of 
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reply. 4. (1) The wife or husband of a person charged 
with an offence under any enactment mentioned in the 
schedule to this Act may be called as a witness either 
for the prosecution or defence and without the consent 
of the person charged; (2) nothing in this Act shall 
affect a case where the wife or husband of a person 
charged with an offence may at common law be called 
as a witness without the consent of that person. 4. In 
Scotland, in a case where a list of witnesses is required, 
the husband or wife of a person charged shall not be 
called as a witness for the defence, unless notice be given 
in the terms prescribed by sec. 36 of the Criminal Pro- 
cedure (Scotland) Act, 1887; but a person accused may 
tender himself as a witness under sec. 1 without having 
given notice to the prosecutor! 6. (1) This Act shall 
apply to all criminal proceedings, notwithstanding any 
enactment in force at the commencement of this Act, 
except that nothing in this Act shall affect the Evidence 
Act, 1877; (2) but this Act shall not apply to pro- 
ceedings in courts-martial unless so applied, (a) as to 
courts - martial under the Naval Discipline Act by 
general orders made in pursuance of sec. 65 of that Act, 
and (b) as to courts-martial under the Army Act by 
rules made in pursuance of sec. 70 of that Act. 7. (1) 
This Act shall not extend to Ireland; (2) this Act shall 
come into operation on the expiration of two months 
from the passing thereof; (3) this Act may be cited as 
the Criminal Evidence Act, 1898. 
1 Kennedy, 1898, 1 F. (J. C.) 5. 
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5 Geo. Iv. ec. 83 


| 


| 8&9 Vict. ¢. 83 . 


24 & 25 Vict. c. 100 


45 & 46 Vict. c. 75 


48 & 49 Vict. c. 69 


57 & 58 Vict. c. 41 


The Vagrancy Act, 
2 


at. 


The Poor Law (Scot- 
land) Act, 1845. 


The Offences against 
the Person Act, 
1861. 


The Married Wo- 
men’s 
Act, 1882. 


The Criminal Law 
Amendment Act, 
1885. 


The Prevention of | 


Cruelty to Chil- 
dren Act, 1894. 


Property 


The enactment pun- 
ishing a man for 
neglecting to main- 
tain or deserting 
his wife or any of 
his family. 


See. 80. 


Sees. 48 to 55. 


See. 12 and sec. 16. 


The whole Act. 


The whole Act. 


Insanity.—An idiot or insane person at the time of 
the offence or trial is inadmissible, but mere temporary 
loss of faculties or even slight delusions will not exclude." 
Deaf and dumb persons are not admissible unless it be 
established that they are fit to give evidence by knowing 
1 Dickson, ss, 1551, 1552. 
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right from wrong, the existence of the Deity, and the 
end of telling what is untrue.t 

Atheism.—A witness who does not believe in a God 
who forbids and punishes falsehood is inadmissible? but 
the tendency of modern practice is to admit such, unless 
he absolutely denies the existence of the Deity. 

Judges, ete—All judges in inferior Courts are com- 
petent witnesses as to what took place before them offi- 
cially, but public prosecutors in conducting prosecutions - 
are not, though they might be if they were eye-witnesses 
of the crime. 

Accused Persons.—Where several accused were em- 
braced in one complaint, one could not be a witness for 
another unless their trials were separated, which was 
in the discretion of the judge, and if granted an accused 
might be examined, and where one pleads guilty the 
others pleading not guilty he might be examined. 
Where several accused were charged under separate com- 
plaints, the judge might refuse to examine one against 
or for another, but if one prosecutor gave up case against 
an accused he might be examined for the others, though 
if no motion were made for separation of trials and no 
plea tendered, an accused against whom the charge was 
abandoned during the trial was not entitled to be ex- 
amined on exculpation of another as matter of right.* 
But by the Criminal Evidence Act, 1898 (supra, p. 274), 
a radical change is made in these rules of evidence. 

Outlaw.—An outlaw is inadmissible as a witness, and 
the Court will not repone him during the course of a 
trial.* 

Witnesses who are bribed or upon whom a deliberate “ 


1 Dickson, s. 1555, ® Macdonald, 454. - 
* Macdonald, 452. 4 Dickson, s. 15 
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attempt at bribery, though unsuccessful, has been made 
by the party adducing them, are inadmissible, but this 
does not apply where a third party has done this without 
authority, or where a promise of protection has been 
made by a prosecutor. Nor will the mere payment of 
travelling expenses, or a small sum beyond those on the 
promise of pardon from a magistrate, governor of a jail, 
or other official, disqualify a witness for the prosecu- 
tion; but a promise of reward of almost any kind, or 
an obligation not to prosecute except in the case of a 
socius eriminis called by the Crown, will render a wit- 
ness inadmissible. It is not necessary that the reward 
offered or promised be made expressly in view of giving 
evidence. A witness who gives evidence for a reward 
on conviction, advertised by statute or proclamation, is 
not disqualified.? 

A witness who has been tutored or instructed by the 
person adducing him or with his authority is inadmissible, 
but a person will not disqualify himself by interfering 
with other witnesses, nor are witnesses disqualified by 
conversing with each other about the case, even though 
there be a combination among them to prove a certain 
fact if this be not at the instigation of the party adduc- 
ing them, but this seriously affects their credibility.’ 
And although it is a censurable thing for a witness 
after examination to communicate to other witnesses 
not yet examined what he has said in the witness-box, 
such a fact will not necessarily vitiate proceedings. It 
will exclude witnesses if they have been precognosced 
in one another’s presence from a corrupt motive, but in 
any other case such a fact will only affect credibility. 


1 Dickson, ss. 1578 to 1584. 3 Macdonald, 456; Dickson, s. 
? Ibid. ss. 1585 to 1587. 1592. 
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A witness who has heard other witnesses precognosced 
in virtue of his attendance on official duty as procurator- 
fiscal, town-clerk, or police officer, is not thereby dis- 
qualified, provided he can distinguish what he had 
observed himself from what he had heard them state.t 

Skilled witnesses on matters of opinion are not dis- 
qualified by hearing or seeing the procognitions of 
witnesses on matters of fact, but they should not see 
the precognitions of other witnesses on the question 
of opinion, and this privilege must be exercised with 
such care that the evidence of the skilled witnesses as ~ 
to opinion “shall not involve an inference in point of 
fact from the whole evidence.” ? 

A witness is not necessarily disqualified by being in 
Court during the examination of other witnesses, if this 
do not arise from culpable negligence or criminal intent, 
and that he has not been unduly instructed or influenced 
thereby. Medical men are usually allowed to hear the 
evidence of the witnesses, but not those giving opinions, 
and they cannot, having heard the evidence, be examined 
on the facts. 

A law-agent, though a competent witness, is not 
bound to disclose the communications he has had with 
his clients, but this applies only to counsel, law-agents 
and their clerks, and a non-professional person acting 
as an agent may be compelled to divulge facts which 
the party has confided to him, except in criminal prose- 
cutions, where it might be held that such communica- 
tions were confidential. Communications, however, with 
persons not in the legal profession are privileged if these 
form part of the defence or preliminary investigations. 
The legal adviser of an accused must disclose facts which 

1 Dickson, s. 1595. 2 Ibid. ss. 1596, 1597. 


GENERAL 281 


he has learned from other sources than the accused, if 
pertinent to the cause. 

A witness must be sworn by the judge, but Quakers 
and Moravians as well as all others having religious 
scruples against oaths may make a: solemn affirma- 
tion. 

A witness refusing to be sworn or to make an affirma- 
tion may be imprisoned for contempt of Court, although 
the party against whom he is called consents to his 
testimony being received without the usual solemnities. 

Children under twelve are not sworn but examined, 
being enjoined by the judge to tell the truth. Children 
above fourteen may be sworn, while those between 
twelve and fourteen may be if the judge is satisfied 
that they understand the nature of an oath. 

A witness is bound to answer all competent questions, 
and if he refuses or prevaricates may be imprisoned, 
though that will not necessarily preclude his examina- 
tion in the case. 

It is competent to ask a witness whether he has 
committed a crime, but he may decline to answer the 
question or any question which infers against him a 
charge of a criminal offence. This privilege is limited 
to questions which involve a witness in such conse- 
quences, and he cannot refuse to answer a question 
affecting his credit or credibility as to whether or not 
he has been convicted or stands indicted for a crime. 

Foreigners or others who do not understand English 
are examined through an interpreter, but if the witness 
understands English this is incompetent ; deaf and dumb 
witnesses are usually examined through a sworn inter- 
preter, but if they can write their answers are some- 
times taken in that form. 
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The witnesses for the prosecutor are first examined, 
but it is incompetent to put leading questions. Where 
the witness states that he does not recollect, a certain 
amount of leading is allowed. In cross-examination any 
leading question if pertinent is competent. 

A question put to a witness must be relevant to the 
issue, though the Court will not readily interfere unless 
the question put be plainly irrelevant, as it may be neces- 
sary to lead up to the proper evidence by some questions 
the relevancy of which is not apparent at first sight. 
In cross-examination considerable latitude is allowed. 

The burden of proof “rests with the party who would 
fail if no evidence were adduced on either side,” the 
leading rule being “ that the party alleging the affirma- 
tion must prove it.”! 

This, however, is subject to exceptions, as “ where the 
legal presumption is in favour of one party’s plea, the 
party maintaining the opposite must prove it although 
involving a negative,” and in general “the negative must 
be proved when it is a criminal omission, and there is 
consequently the presumption of innocence against it.” 
“The negative must also be proved where it is an 
averment of fraud, or of omission or irregularity, which 
although not criminal is culpable,’? and a party must 
always prove a fact which is peculiarly within his 
own knowledge, whether affirmative or negative. Several 
statutes throw the burden of proof on the accused to 
show that he was not contravening their provisions 
knowingly. The burden is sometimes shifted during the 
course of the proof, as when the prosecutor makes out 
a prima facie case, or adducing evidence establishing a 
legal presumption of guilt. 

' Dickson, ss. 25, 26. * Thid. ss. 27, 29, 30. 
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All evidence must, as a general rule, be led in 
open Court, where the witnesses must be examined, 
sworn depositions where the witness is alive being in- 
competent. The judge is not entitled to act on private 
knowledge of a fact, or to satisfy himself thereof other- 
wise than by competent evidence.! 

The good character of an accused may always be 
proved as evidence in his favour and in mitigation of 
punishment, and the prosecutor is not allowed to attack 
his character unless it has been set up. This kind of evi- 
dence, however, is only allowed as regards the party injured, 
and not as regards witnesses, whose character should not 
be attacked unless it is so depraved as to affect credibility. 
In cross-examination, however, a witness may be asked 
as to whether he has been convicted or stands in- 
dicted for a crime. A witness may be asked whether 
he has, on a specified occasion, madea statement differing 
from the evidence given by him, and if he deny it, the 
fact may he proved, but this does not apply to statements 
made on precognition.? 

Hearsay evidence is inadmissible, but statements made 
by the accused may in some cases be proved, although 
not in writing, ¢.g. what he may have said before the 
commission of an offence, especially if a threat to 
commit. So likewise statements made at that time, or 
to the officer who apprehended, the gaoler who incar- 
cerated, or a fellow-prisoner, may be proved if voluntary, 
but not if obtained by interrogation. It is not a good 
objection that the witness heard statements by eaves- 
dropping, but if an official were to procure a fellow- 
prisoner to inveigle the accused into conversation, what 
he might overhear would not be admissible. Further, 

1 Sime, 1897, 24 R. (J. C.) 70. 2 Macdonald, 473. 
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statements made to prison officials will not be received, 
unless it be clearly established that the accused was 
distinctly cautioned that his statements might be used 
against him, and that what he said was spontaneous and 
not elicited by questions. 

The statements of an accused are, as a rule, evidence 
only against himself, and although the statement of an 
accused not at the bar may sometimes be admitted to 
prove an incidental fact in the trial of another accused, 
the confession of one prisoner is not admissible as 
evidence against another. An answer given by one 
accused in presence of another may be proved against the 
latter if he did not contradict it at the time.* 

The statements of an accused are, as a general rule, 
not evidence in his favour, but when they form part of 
the res geste of acts given in evidence they may be 
proved, and this extends to the statements of anyone, 
provided he be called or his absence be accounted for. 
Remarks made by young children on noticing the com- 
mission of an offence, by an observing bystander in 
similar circumstances, which have led a constable to 
apprehend, although the party cannot be found, and even 
observations made at the time by a person who could 
not be a witness, if truly part of the ves geste, may be 
proved. This evidence, however, should be limited to a 
short account of the statement, and should “ not inelude 
a repetition of the statement itself.” * 

Hearsay evidence is admitted if it be the best which the 
circumstances admit of. Statements made by a person 
who has died before the trial, but whose evidence would 
have been admissible when he spoke, even though a parti- 


1 Macdonald, 475. 3 Dickson, i. s. 257. 
2 Lewis, 1858, 3 Irv. 16. 4 Ibid. i. s. 266. 
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cipant in the offence, and although the person may have 
emitted a deposition on the subject before or at the time of 
the commission of the offence, if really relevant. As per- 
manent insanity has the same effect as death upon the 
competency of the evidence of a witness, although there 
has not been any decision on the point, the inclination 
of opinion is that such statements could be proved if 
made when the party was sane.! 

A witness may be recalled, even although he was not 
enclosed after the examination, but when he has been ex- 
amined, he can only be recalled to rectify some error 
or supply some omission, and he will not be allowed to 
be examined on a new line of evidence on his recall.” 

Documentary Evidence, etc—Fesides parole proof, evi- 
dence may be adduced consisting of deeds, writings, docu- 
ments, or articles. These may be briefly classified—1. As 
official or public records or documents; 2. private deeds 
or documents, consisting of (1) tested deeds executed with 
the legal solemnities, (2) holograph deeds, (3) writings 
in ve mercatoria, (4) private and informal writings and 
memoranda; and 38. articles founded on or referred 
to. As a general rule, extracts from public records are 
accepted as evidence on being proved by a witness to be 
correct. This applies to Government records, registry 
of births, deaths, and marriages, register of deeds, register 
of public companies, ete. Extracts from bankers’ books 
are receivable as primd facie evidence of the facts they 
narrate, and such books are not usually produced except 
on special cause shown (42 Vict. ec. 11, ss. 1-6). With 
regard to documents under head 2. “ writings of the first 
and second class alone are probative in the strict sense of 


1 Dickson, i. s. 268; Macdonald, 2 Dickson ; Macdonald, 463. 
480. 
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the word; those of the third class are treated as pro- 
bative, since their authenticity is not challenged; and 
those of the fourth class, though per se improbative and 
usually inadmissible, may become evidence when inter- 
preted by the actings of parties It may be taken, 
however, that although the contents of official extracts 
and probative deeds cannot be affected by parole proof, 
these documents require to be proved authentic. 

The prosecutor is bound to produce all the declarations 
emitted by the accused, and each is evidence of its contents, 
but the accused cannot insist on a declaration being read 
if the prosecutor objects. 

Previous convictions cannot be referred to during the 
trial, unless authorised by statute, and in that case 
notice must be given. 

“The written deposition of a person who is dead is 
admissible, whether the person were the party injured or 
not, if he would have been a competent witness. It is 
not a good objection to such a deposition that the de- 
ceased was a particeps criminis ; but it is not competent 
to use the declaration of another person accused on the 
same charge who has died before the trial.” ? 

Reports are proved by the parties who have made 
them, and should be limited to actual facts within the 
reporter's knowledge or opinion based on such, and not 
gathered from mere hearsay. 

Letters written by an accused, except to his law-agent, 
are admissible, and so are his private books, letter books 
and diaries, but will not necessarily be received as 
evidence in his favour. Letters, books, and diaries of 
other persons are not in themselves evidence against an 
accused, unless the letters form part of a correspondence 

1 Kirkpatrick, 93. 2 Macdonald, 492. 
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with him, but such books and diaries might be evidence 
for him if their author be dead.t 

Certificates of character may be read if accused plead 
guilty, but cannot if the case go to trial, even if 
prosecutor consent. 

Maps, plans, models, and other such articles must 
be proved by the party who has prepared them, and the 
prosecutor is not entitled to produce or found upon an 
article of which he has not given notice. 


Sufficiency of Evidence.—“ An extrajudicial con- 
fession is not full proof of guilt, but must be corrobor- 
ated by other evidence,” even though it be by declaration 
before a magistrate.” 

The testimony of one witness, however credible, is not 
full proof of guilt, “unless it be declared so by statute 
as regards the particular offence. If there be such a 
statute, evidence of one witness may suffice, although 
there be no penuria and others might have been called. 
If a witness be corroborated by circumstances or the 
accused’s declaration or declarations, this is sufficient. 
On the other hand, two or even more socit eriminis 
require corroboration by witnesses, or circumstances, or 
confessions.” ® 

Circumstantial proof alone may be sufficient to convict 
an accused, but “it is not enough that his guilt be a 
rational and probable inference, as well as the most 
probable of several inferences from the circumstances. 
It must also be the only rational hypothesis which they 
will bear. The evidence must be so clear, satisfactory, 

1 Macdonald, 494. ® Macdonald, 496. 


2 Dickson, i. s. 310; see also s. 375 
et seq. 


288 JUSTICE OF THE PEACE 


and conclusive as to leave no rational doubt in the minds 
of the jury that the prisoner is guilty,”? keeping in 
view that the prisoner is entitled to the benefit of the 
doubt, and that the verdict ought always to be on the 
side of mercy. 


Interpretation of Statutes.—Though it is not 
within the scope of a treatise lke the present to ex- 
pound the rules regarding the interpretation of statutes, 
as to which the justices require to be guided by their 
clerk, yet some observations upon the common rules 
regarding such may be of service in practice to justices, 
culled chiefly from Dwarris on Statutes, 

Modern Acts of Parliament are divided into general and 
special, public and private. These again are divided into 
public general Acts, local and personal Acts declared pub- 
lic and to be judicially noticed, private Acts printed by 
the King’s Printer whereof printed copies may be given 
in evidence, and private Acts not printed.2 General and 
public Acts affect the whole community, and Courts 
of justice are bound to take notice of them without 
their being formally set forth; but of private Acts judges 
are not bound to take notice unless they be formally 
shown and pleaded. It is the judge’s duty to determine 
whether the Act be public or private. The latter does 
not bind strangers. 

Statutes are either temporary or perpetual, and unless 
the Act fix the time for its continuance, it will be pre- 
sumed to be perpetual.® In Scotland it is held that a 
statute loses its force by desuetude if it has not been 
put in execution for a long period; but before judges in 


1 Dickson, i. s. 98. 3 Dwarris, p. 527. 
* Dwarris, p. 463. 


GENERAL 289 


an inferior Court can assume this, it is more reliable to 
have a judgment of the Supreme Court on the subject. 

An Act of Parliament may be repealed either ex- 
pressly or by implication. If a subsequent statute con- 
trary to a former Act have negative words, it is a repeal 
of the former Act, and every affirmative statute is a 
repeal of a preceding affirmative Act where the matter 
thereof necessarily implies a negative, but only in so far 
as it is clearly and indisputably contradictory and con- 
trary to the former Act, the repugnancy of which cannot 
be reconciled. Repeal by implication is not favoured, 
and it requires very plain repugnancy to overcome the 
presumption. 

A later statute which is general and affirmative does 
not abrogate a former which is particular, and a subse- 
quent Act capable of being reconciled with the former 
does not repeal that Act though there be negative words 
in it. In any Act professing to repeal or interfere with 
the provisions of the former one, it is a question of 
construction whether it operate as a total or partial or 
temporary repeal, and where a statute at one time per- 
petual is continued by an affirmative statute for a limited 
time, this does not amount to a repeal at the end thereof ; 
“but e contra, where a statute professes to repeal abso- 
lutely a prior law, and substitutes other provisions on 
the same subject, which are limited to continue only till 
a certain time, the prior law does not revive after the 
repealing statute is spent, unless the intention of the 
Legislature to that effect is expressed.” 

By the repeal of a repealing statute “the new law 
containing nothing in it that manifests the intention of 
the Legislature that the former Act shall continue re- 

1 Dwarris, p. 534. 
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pealed, the original statute is revived; but if a statute 
be repealed by several Acts, a repeal of one Act or two, 
and not of all, does not revive the first statute. Ifa 
repealing statute and part of the original statute be 
repealed by a subsequent Act, the residue of the original 
statute is revived. If an Act of Parliament be revived, 
all Acts explanatory of that so revived are revived also.” 
When an Act of Parliament is repealed it must be con- 
sidered as if it never had existed. 

The great object of the rules of interpretation is to 
discover the true intention of the law, and that must be 
the truest exposition which best harmonises with its 
design, its objects, and its general structure! The real 
intention when gathered with certainty prevails over the 
literal sense of the words, as (1) a thing which is within 
the objects, spirit, and meaning of a statute is as much 
within the statute as if it were within the letter; (2) a 
thing which is in the letter of a statute is not within 
the statute unless it be within the meaning of the 
enactment. 

For the sure and true interpretation of all statutes 
in general, be they penal or beneficial, restrictive or 
enlarging of the common law, four things are to be 
discerned and considered—(1) What was the common 
law before the making of the Act; (2) what was the 
mischief and defect against which the common law did 
not provide; (3) what remedy the Parliament hath 
resolved and appointed to cure the disease of the 
commonwealth; and (4) the true reason of the remedy. 
(1) Statutes are to be construed in reference to the 
principles of the common law, and when a statute alters 
that its meaning is not to be strained beyond the 

1 Dwarris, p. 556. 
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words except in cases of public utility. (2) The intention 
of the Legislature is sometimes best discovered when 
the cause of passing the Act accounts for the direction 
to inquire into the defect provided for. The cause and 
reason may either be collected from the statute or 
discovered from other circumstances, such as former 
Acts, ete. (5) The remedy must be gathered from the 
Act itself; and (4) The reason thereof is explained by 
the law before making the Act and the defect intended 
to be remedied. 

The words of an Act are to be taken in their 
ordinary and familiar signification and import, regard 
being had to their general and popular use. The 
intention of the Legislature is to be gathered from a 
general view of the whole and not a particular expres- 
sion in a statute, and thus general words may be 
restrained, clauses controlled by other clauses, and a 
word may be construed in different senses in the same 
enactment. Technical terms are to be taken according 
to their technical sense. 

Words are to be taken in their ordinary sense, 
according to grammatical construction, and not extended 
beyond it to comprehend cases within the supposed 
meaning of the makers. To this rule there are two 
exceptions—(1) in the case of ancient statutes which 
are to be read to give effect to the real intention of the 
Legislature and a reasonable operation to the words 
used, even though this is not within the letter of the 
enactment, and (2) where a literal construction would 
lead to absurdity and mischief, effect is to be given to 
intention not expressed! The intention of the Legisla- 
ture is not to be gathered from any particular expression, 

1 Dwarris, p. 598. 
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but from a general view of the whole Act, and words 
used at the beginning of a sentence may govern the 
whole, while words used at the end may refer to the 
whole Act, though words used in the middle of a 
sentence do not necessarily apply to what follows, though 
this must be determined from the context and what 
follows. Affirmative words do not take away the 
common law or a former statute. Words of permission 
such as “may” are to be read as obligatory like © 
“shall” when what is enacted is for the sake of justice 
or the public benefit. So likewise the words “it shall 
be lawful” are imperative in similar cireumstances. 
Negative words make a statute imperative, and affirmat- 
ive words may do so if absolute and explicit. 

Remedial Acts are construed as most effectually to 
meet the beneficial end in view and prevent failure of 
remedy; therefore (1) they receive a liberal construction, 
and may be extended beyond the words to other cases 
within the mischief and occasion of the Act, (2) to other 
persons, (3) other things, (4) other places, (5) time not 
mentioned, (6) later provisions by subsequent statutes. 
Where, however, particular words are followed by 
general ones, the latter are to be held as applying to per- 
sons and things of the same kind as those which precede. 

Statutes against wrongs are to be liberally construed 
or taken by equity, so as to prevent litigation and avoid 
delays. Statutes of explanation are to be construed 
only according to the words and not by manner of 
intention. Penal statutes receive a strict interpretation, 
and rather such as narrow the construction than extend 
it, though not by refining to defeat the obvious intention 
of the Legislature. Statutes also giving costs, prescrib- 
ing things to be done within a certain time or at a 
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certain place, or imposing burdens, such as tolls, dues, 
and rates, are to be construed strictly and literally. 
Private Acts are to be construed as parliamentary con- 
tracts, and where conferring new or special powers 
upon particular persons are to be construed strictly. 

Parts of Statutes.—The title is not part of the Act, 
but the object of the Act is often stated both in the 
title and the preamble. The preamble, though showing 
the cases to which the Act is intended to apply, does 
not control the enacting words, and can neither restrain 
nor extend these. An Act is to be construed so that 
one clause shall not frustrate and destroy, but, on the 
contrary, shall explain and support another, though 
clauses may sometimes be governed or restrained by 
provisions in another clause or section of the Act. A 
special provision, however, is not to be taken away by 
general words; and words and phrases the meaning of 
which in one section has been ascertained are, when 
used in a subsequent statute, to be understood in the 
same sense. 

The further interpretation of statutes will be gathered 
from the Interpretation Act, 1889, c. 63, intituled An 
Act for consolidating Enactments relating to the Con- 
struction of Acts of Parliament and for further shorten- 
ing the Language used in Acts of Parliament (30th 
August 1889). 

Re-enactment of Existing Rules.—In this Act and in 
every Act passed after the year 1850, whether before or 
after the commencement of this Act, unless the contrary 
intention appears, (a) words importing the masculine 
gender shall include females; and (+) words in the 
singular shall include the plural, and words in the plural 
shall include the singular (s. 1 (1)). 
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The same rules shall be observed in the construction 
of every enactment relating to an offence punishable on 
indictment or on summary conviction, when the enact- 
ment is contained in an Act passed in or before the year 
1850 (s. 1 (2)). 

In the construction of every enactment relating to 
an offence punishable on indictment or on summary 
conviction, whether contained in an Act passed before or 
after the commencement of this Act, the expression 
“person ” shall, unless the contrary intention appears, 
include a body corporate (s. 2 (1)). 

Where under any Act, whether passed before or after 
the commencement of this Act, any forfeiture or penalty 
is payable to a party aggrieved, it shall be payable to a 
body corporate in every case where that body is the 
party aggrieved (s. 2 (2)). 

In every Act passed after the year 1850, whether 
before or after the commencement of this Act, the 
following expressions shall, unless the contrary intention 
appears, have the meanings hereby respectively assigned 
to them, namely—the expression “ month ” shall mean 
calendar month; the expression “land” shall inelude 
messuages, tenements, and hereditaments, houses, and 
buildings of any tenure; the expressions “oath” and 
“affidavit” shall, in the case of persons for the time 
being allowed by law to affirm or declare instead of 
swearing, include affirmation and declaration; and the 
expression “ swear” shall, in the like case, include affirm 
and declare (s. 3). 

In every Act passed after the year 1850 and before 
the commencement of this Act, the expression “ county ” 
shall, unless the contrary intention appears, be construed 
as including a county of a city and a county of a town (s. 4). 
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In every Act relating to Scotland, whether passed 
before or after the commencement of this Act, unless 
the contrary intention appears, the expression “ sheriff 
clerk” shall include steward clerk; the expressions 
“ shire,” “sheriffdom,” and “county ” shall include any 
stewartry in Scotland (s. 7). 

Every section of an Act shall have effect as a sub- 
stantive enactment without introductory words (s. 8). 

Every Act passed after the year 1850, whether before 
or after the commencement of this Act, shall be a public 
Act and shall be judicially noticed as such, unless the 
contrary is expressly provided by the Act (s. 9). 

Any Act may be altered, amended, or repealed in the 
same session of Parliament (s. 10). 

Where an Act passed after the year 1850, whether 
before or after the commencement of this Act, repeals a 
repealing enactment, it shall not be construed as reviving 
any enactment previously repealed, unless words are 
added reviving that enactment (s. 11 (1)). 

Where an Act passed after the year 1850, whether 
‘before or after the commencement of this Act, repeals 
wholly or partially any former enactment and substitutes 
provisions for the enactment repealed, the repealed 
enactment shall remain in force until. the substituted 
provisions come into operation (s. 11 (2)). 

The expression “ the Summary Jurisdiction (Scotland) 
Acts” shall mean the Summary Jurisdiction (Scotland) 
Acts, 1864 and 1881, and any Act, past or future, 
amending those Acts or either of them (s. 13 (6)). 

The expression “the Summary Jurisdiction Acts” 
when used in relation to Scotland shall mean the 
Summary Jurisdiction (Scotland) Acts (s. 13 (10)). 

Meaning of Rules of Court—In any Act passed after 
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the commencement of this Act, unless the contrary in- 
tention appears, the expression “rules of Court” when 
used in relation to any Court shall mean rules made by 
the authority having for the time being power to make 
rules or orders regulating the practice and procedure of 
such Court, and as regards Scotland shall include Acts 
of Adjournal and Acts of Sederunt. 

The power of the said authority to make rules of 
Court, as above defined, shall include a power to make 
rules of Court for the purpose of any Act passed after 
the commencement of this Act, and directing or authoris- 
ing anything to be done by rules of Court (s. 14). 

In this Act, and in every Act passed after the com- 
mencement of this Act, the expression “ person” shall, 
“unless the contrary intention appears, include any body 
of persons corporate or incorporate (s. 19). 

In this Act, and in every other Act, whether passed 
before or after the commencement of this Act, expres- 
sions referring to writing shall, unless the contrary in- 
tention appears, be construed as including references to 
printing, lithography, photography, and other modes of 
representing or reproducing words in a visible form 
(s. 20). 

In any Act passed after the commencement of this 
Act, unless the contrary intention appears, the expres- 
sion “ Lands Clauses Acts” shall mean, as respects Scot- 
land, the Lands Clauses Consolidation (Seotland) Act, 
1845, and the Lands Clauses Consolidation Acts Amend- 
ment Act, 1860, and any Acts for the time being in 
force amending the same (s. 23 (0)). 

In this Act, and every other Act, whether passed 
before or after the commencement of this Act, the 
expressions “ ordnance map” shall, unless the contrary 
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intention appears, mean a map made under the powers 
conferred by the Survey (Great Britain) Acts, 1841 to 
1870, or by the Survey (Ireland) Acts, 1825 to 1870, 
and the Acts amending the same respectively (s. 25). 

Where an Act passed after the commencement of this 
Act authorises or requires any document to be served by 
post, whether the expression “serve” or the expression 
“give” or “send,” or any other expression is used, then, 
unless the contrary intention appears, the service shall 
be deemed to be effected by properly addressing, pre- 
paying, and posting a letter containing the document, 
and, unless the contrary is proved, to have been effected 
at a time at which the letter would be delivered in the 
ordinary course of post (s. 26). 

In this Act, and in every Act passed after the com- 
mencement of this Act, unless the contrary intention 
appears, the expression “Sheriff” shall, as respects 
Scotland, include a Sheriff-Substitute; the expression 
“felony” shall, as respects Scotland, mean a high crime 
and offence; the expression “ misdemeanour” shall, as 

‘respects Scotland, mean an offence (s. 28). 

In this Act, and in every other Act, whether passed 
before or after the commencement of this Act, references 
to the sovereign reigning at the time of the passing 
of the Act or to the Crown shall, unless the contrary 
intention appears, be construed as references to the 
sovereign for the time being, and this Act shall be 
binding on the Crown (s. 30). 

Where any Act, whether passed before or after the 
commencement of this Act, confers power to make, 
grant, or issue any instrument, that is to say, any Order 
in Council, order, warrant, scheme, letters patent, rules, 
regulations, or bye-laws, expressions used in the instru- 
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ment, if it is made after the commencement of this Act, 
shall, unless the contrary intention appears, have the 
same respective meanings as in the Act conferring the 
power (s. 31). 

Where an Act passed after the commencement of 
this Act confers a power or imposes a duty, then, unless 
the contrary intention appears, the power may be 
exercised, and the duty shall be performed from time 
to time as occasion requires (8. 32 (1)). 

Where an Act passed after the commencement of 
this Act confers a power or imposes a duty on the 
holder of an office, as such, then, unless the contrary 
intention appears, the power may be exercised and the 
duty shall be performed by the holder for the time 
being of the office (s. 32 (2)). 

Where an Act passed after the commencement of this 
Act confers a power to make any rules, regulations, or 
bye-laws, the power shall, unless the contrary intention 
appears, be construed as including a power, exercisable 
in the like manner and subject to the like consent and 
conditions, if any, to rescind, revoke, amend, or vary the 
rules, regulations, or bye-laws (s. 32 (3)), 

Where an act or omission constitutes an offence under 
two or more Acts, or both under an Act and at common 
law, whether any such Act was passed before or after 
the commencement of this Act, the offender shall, unless 
the contrary intention appears, be liable to be prosecuted 
and punished under either or any of those Acts, or at 
common law, but shall not be liable to be punished 
twice for the same offence (s. 33). 

In the measurement of any distance for the purposes 
of an Act passed after the commencement of this Act, 
that distance shall, unless the contrary intention appears, 
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be measured in a straight line on a horizontal plane 
(s. 34). 

In any Act, instrument, or document, an Act may be 
cited by reference to the short title, if any, of the Act, 
either with or without a reference to the chapter, or 
by reference to the regnal year in which the Act was 
passed; and where there are more statutes or sessions 
than one in the same regnal year, by reference to the 
statute or the session, as the case may require; and 
where there are more chapters than one, by reference 
to the chapter; and any enactment may be cited by 
reference to the section or subsection of the Act in 
which the enactment is contained (s. 35 (1)). 

Where an Act passed after the commencement of 
this Act contains such reference as aforesaid, the refer- 
ence shall, unless a contrary intention appears, be read 
as referring, in the case of statutes included in any 
revised edition of the statutes purporting to be printed 
by authority, to that edition, and in the case of statutes 
not so included, and passed before the reign of King 
“George the First, to the edition prepared under the 
direction of the Record Commission; and in other cases 
to the copies of the statutes purporting to be printed by 
the Queen’s Printer, or under the superintendence or 
authority of Her Majesty’s Stationery Office (s. 35 (2)). 

In any Act passed after the commencement of this 
Act, a description of citation of a portion of another 
Act shall, unless the contrary intention appears, be 
construed as including the word section, or other part 
mentioned or referred to as forming the beginning, and 
as forming the end of the portion comprised in the 
description or citation (s. 35 (3)). 

In this Act, and in every Act passed either before 
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or after the commencement of this Act, the expression 
“commencement,” when used with reference to an Act, 
shall mean the time at which the Act comes into opera- 
tion (s. 36 (1)). : 

Where an Act passed after the commencement of 
this Act, or any Order in Council, order, warrant, scheme, 
letters patent, rules, regulations, or bye-laws made, 
granted, or issued, under a power conferred by any 
such Act, is expressed to come into operation on a 
particular day, the same shall be construed as coming 
into operation immediately on the expiration of the 
previous day (s. 36 (2)). 

Where an Act passed after the commencement of this 
Act is not to come into operation immediately on the 
passing thereof, and confers power to make an appoint- 
ment, to make, grant, or issue any instrument, that is to 
say, any Order in Council, order, warrant, scheme, letters 
patent, rules, regulations, or bye-laws, to give notices, to 
prescribe forms, or to do any other thing for the pur- 
poses of the Act, that power may, unless the contrary 
intention appears, be exercised at any time after the 
passing of the Act, so far as may be necessary or ex- 
pedient for the purpose of bringing the Act into opera- 
tion at the date of the commencement thereof, subject to 
this restriction, that any instrument made under the 
power shall not, unless the contrary intention appears 
in the Act, or the contrary is necessary for bringing 
the Act into operation, come into operation until the 
Act comes into operation (s. 37). 

Where this Act or any Act passed after the com- 
mencement of this Act repeals and re-enacts, with or 
without modification, any provisions of a former Act, 
references in any other Act to the provisions so repealed 
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shall, unless the contrary intention appears, be construed 
as references to the provisions so re-enacted (s. 38 (1)). 

Where this Act or any Act passed after the com- 
mencement of this Act repeals any other enactment, 
then, unless the contrary intention appears, the repeal 
shall not (s. 38 (2))— 

(a) Revive anything not in force or existing at the 
time at which the repeal takes effect ; or 

(b) Affect the previous operation of any enactment so 
repealed, or anything duly done or suffered under any 
enactment so repealed; or 

(c) Affect any right, privilege, obligation, or liability 
acquired, accrued, or incurred under any enactment so 
repealed ; or 

(d) Affect any penalty, forfeiture, or punishment 
incurred in respect to any offence committed against 
any enactment so repealed; or 

(e) Affect any investigation, legal proceeding, or 
remedy in respect to any such right, privilege, obliga- 
tion, liability, penalty, forfeiture, or punishment as 
aforesaid; and any such investigation, legal proceeding, 
or remedy may be instituted, continued, or enforced, and 
any such penalty, forfeiture, or punishment may be 
imposed, as if the repealing Act had not been passed. 


Supplemental 


39. In this Act the expression “ Act” shall include 
a local and personal Act and a private Act. 

40. The provisions of this Act respecting the con- 
struction of Acts passed after the commencement of this 
Act shall not affect the construction of any Act passed 
before the commencement of this Act, although it is 
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continued or amended by an Act passed after such 
commencement. 

41. The Acts described in the schedule of this Act 
are hereby repealed to the extent appearing in the third 
column of the schedule. 

42. This Act shall come into operation on the first 
day of January one thousand eight hundred and ninety. 

43. This Act may be cited as the Interpretation Act, 
1889. The Acts referred to in the schedule relating to 
Scotland are 7 Will. 1v., 1 Vict. c 39, and 13 & 14 
Vict. c. 1, which are entirely repealed. 


Remuneration.—tThe office of a justice of the peace 
is a purely honorary though onerous one, the services 
in connection therewith being performed gratuitously, 
though justices are entitled to be reimbursed of proper 
outlays incurred in the performance of official duties. 
The County Council provides for all expenses lawfully 
incurred by the Quarter Sessions or the justices out of 
sessions, out of the county general assessment (52 & 53 
Vict. c. 50, 8. 89). 


Responsibility.— Justices may be prosecuted crimin- 
ally before the Court of Justiciary and civilly before the 
Court of Session." Where there has been excess of 
power and gross violation of form, especially such as 
affect the liberty of the subject and the provisions of the 
Act 1701, c. 6 (An Act to Prevent Wrongous Imprison- 
ment and Undue Delay in Trial), bona fides as a rule is 
not a sufficient answer to a claim of damages. 

By the Act 43 Geo. 1. c. 141, sec. 1 provides that in 
all actions brought against any justices of the peace, on 

1 Sands, 1 Aug. 1712 ; Hay, 2 Feb. 1731; Hutchison, i. 63. 
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account of any conviction made by him under any Act 
of Parliament, or by reason of anything whatsoever done 
or commanded to be done for the levying of any penalty, 
apprehending any party, or carrying any conviction into 
effect, in case the same has been quashed, the plaintiff 
in such action, besides the amount of the penalty levied, 
shall not be entitled to recover greater damages than 
twopence, nor any costs, unless it be alleged expressly in 
the declaration in the action wherein the recovery shall 
be had, that such acts were done maliciously and without 
any reasonable and probable cause. And by sec. 2, if 
the justices prove at the trial that the plaintiff was 
guilty of the offence in respect of which he had been 
apprehended or convicted, and that he had not under- 
gone greater punishment than was legal, no damages or 
costs can be awarded. The Acts 9 Geo. Iv. c. 29 and 1 
Will. Iv. c. 37 extend these provisions to “all acts done 
by any such judge or magistrate in apprehending any 
party, or in regard to any criminal cause or proceeding 
or to any prosecution for a criminal penalty.” * 

Justices were answerable for any abuse of their office 
to the Privy Council of Scotland, and are now to the 
Privy Council of the United Kingdom. 

1See also 11 & 12 Vict. c. 44; Renton, 3 July 1824, 3S. (0.S.), 


Gibson, 18 June 1817, F. C.; 213; Mulholian, 21 Dec. 1826, 5 
Kendal, 29 Jan. 1853, W. R. 234; —‘S. (0. S.), 170. 


APPENDIX 


COMMISSION AND INSTRUCTIONS TO 
THE JUSTICES OF PEACE AND CONSTABLES 


Our Soveraign Lord, taking to his royal consideration how 
much the appointing of justices of peace and constables within 
all the shires of this kingdom, under the reign of His Majestie’s 
royal predecessors, did contribut to the peace, quiet and good 
government thereof, and to the speedy and impartial execution 
of law and justice to all persons subjected to their jurisdiction 
and power: Therefore, and for the furtherance of these ends in 
the future, His Majestie, with advice and consent of his estates 
of Parliament, doth hereby statute and ordain, that in all time 
coming there shall be justices of His Majestie’s peace appointed 
within each several shire of this kingdom, to be nominat, from 
time to time, by His Majestie and his royal successors ; which 
justices of peace are hereby empowered to administrat justice, 
and put His Majestie’s law in execution, according to the 
particular instructions after mentioned, namely :— 

2. Oath.—The justices of peace at their first sitting shall 
take the oath of allegiance and oath de fideli administratione, 
which at first shall be administrat to them by the Sheriff or 
his depute of ilk respective shire, or in their absence, by the 
president and convener for the time. Followeth the oath of 
allegiance. (Now superseded by another form.) Then 
followeth the oath de fideli administratione. (Superseded 
by a form attached to the Commission.) 

3. Quarter Sessions.—The justices of peace in each respect- 
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ive shire shall meet and convene together four times in the 
year, namely, on the first Tuesday of May, the first Tuesday of 
August, the last Tuesday of October, and the first Tuesday of 
March. In which Sessions they shall administrat justice to 
the people in things that are within their jurisdiction; and 
punish the guilty for faults and crimes done and committed in 
the preceding quarter; and by mutual and conjunct advice, 
make and rectifie ordinances for the fees of servants, shearers 
in harvest, and other labouring men, appoint prices for all 
handycrafts, elect or continue constables or other officers, and 
dispose of the fines and mulcts for payment of the constables, 
clerks, and other officers’ fees, and imploy the remanent on 
such necessary and pious uses as they shall find most expedient ; 
and shall have power to continue the saids Sessions, or to 
adjourn the same to such days and places as shall be most 
convenient. 

4. Caution to keep the Peace.—Any one justice shall have 
power, upon complaint of any person, being threatened and 
fearing to be wronged, to bind the party complained upon 
under such a pecunial sum to keep the peace as he shall think 
fitting ; as also to commit him until surety be found by him, 
the said complainer always giving his oath before the justice 
that he hath just cause to dread him harm. And albeit no 
person complain, yet if the justice be credibly informed of 
appearance of trouble betwixt any parties, he shall bind them 
to the peace in manner foresaid, except the parties declare 
upon their consciences that neither of them bear any grudge to 
other. And all such bonds shall be kept and recorded by him, 
and he shall make delivery of the same to the clerk of the 
peace at the next Sessions, to be kept and registrat by him. 

5. Contumacy.—If any person being charged to make his 
appearance before a justice of peace shall refuse or delay 
without cause, if the party be a landed gentleman, whose 
rents exceed ten chalders of victual, or 1000 merks of silver, 
then the justice (whose command is contemned) shall inform 
the same to some of His Majestie’s Privy Council, to the effect 
the party of the quality foresaid may be called and fined for 
his disobedience ; and if the disobeyer be of a meaner degree, 
the justice of peace shall hereby have power to command the 
next constable, or in absence of a constable, his own servant, or 
any other person having a warrant in writ subscribed by the 
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said justice of peace, with assistance of the countrey, to bring 
any such party before him. 

6. Power to punish of new.—If either the Sheriff or Baily 
shall condemn any person in blood-wyt, or otherwayes convict 
him in any pain proper for him to impose, the justice shall 
haye no power of new to fine that offender for that offence ; 
but if they shall find him not condignly punished in regard of 
the offence committed by him, they shall then inform His 
Majestie’s Council thereof, that they may take order therewith ; 
and if there be no satisfaction made by the Sheriff or Baily to 
the party offended, the justices may modifie a reasonable satis- 
faction to the party offended, he pursuing therefore before 
them. And if they find the satisfaction decerned by the 
Sheriff or Baily in favours of the said party offended, not 
condign nor answerable to the offence and wrong sustained, 
then they shall also inform His Majestie’s Council thereof, that 
they may take order therewith as appertaineth. If either 
Sheriff or Baily or their deputes, by collusion with the de- 
linquent, shall suffer any person guilty to be quitted or cleared 
by an assize, the party once cleared is not to be brought further 
in question before the justices, but upon their information the 
judges are to be called, censured, and severely punished by His 
Majestie’s Council. 

7. Riots and Breach of Peace.—The said justices shall 
hereby have power to proceed upon all persons committing 
riots, and breaking the King’s peace under the degree of 
noblemen, prelates, counsellors, and senators of the College 
of Justice, and to punish and fine according to the quality of 
the crime and the estate of the offender. And if any of the 
said persons, being charged to compear before the said justices, 
shall disobey, the summons being endorsed, the lawful citation 
verified, and fact proven, the justices shall punish and fine the 
not compearing, according to the quality of the crime and estate 
of the offender. And for the more clear determination of the 
order which shall be kept by the saids Commissioners in the 
deducing of any such process, our Soveraign Lord, with advice 
of his estates, declareth that it shall be lawful to the saids 
justices, whensoever they have any occasion to move any action 
against parties for committing any like fact or riot, to refer the 
first summons to the parties’ oaths of verity, failzing of other 
lawfull probation ; who, being personally summoned by the 
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first citation, shall be holden as confest, and decreet to be 
pronounced against him, conform to the libell and summons, 
And if he be not personally summoned by the first citation, the 
said Commissioners shall be holden to cause summond him of 
new again by a second summons at his dwelling-place ; which 
two citations shall be as sufficient to infer decreet and sentence 
upon the libell against him as if he were apprehended 
personally. And which sentence given after the manner and 
form of probation above written, His Majestie, with advice 
foresaid, authorises and sustains as good and lawfull in them- 
selves. And as concerning these persons of higher degree, 
the said Commissioners shall use all their power for preventing 
and staying of the riots, commanding the attempters in His 
Majestie’s name to cease, and to find caution for keeping of the 
peace, and for their compearance before His Majestie’s Council ; 
and if any person being charged to find caution, and refuse it, 
or delay to do the same, and in the mean time contraveeneth 
the said charge by committing of some deed betwixt the time 
of the charge and finding of the caution, nevertheless he shall 
be answerable for the pain, from the date of the charge, likeas 
if caution had been then found. 

8. Vagabonds.—The said Commissioners shall put His 
Majestie’s Acts of Parliament to due and full execution against 
wilfull beggars and vagabonds, solitary and idle men and 
women without calling or trade, lurking in ale-houses, tyed 
to no certain services, repute and holden as vagabonds ; and 
against those persons who are commonly ealled Aegyptians, 
and they shall punish and fine their ressetters and setters of 
houses to them accordingly by such competent pains as is 
proper for them to enjoyn. (Here follows a clause as to 
repairing highways not now in observance.) 

9. Execution of Acts of Parliament.—The said justices 
shall put His Majestie’s Acts of Parliament to execution against 
cutters and destroyers of planting, greenwood, orchards, gardens, 
haynings, breakers of dove-houses, and cunninghares, stealers of 
bees and bee-hyves, users of unlawfull games with setting 
dogges, slayers of red and black fishes and smolts in forbidden 
time, foulers fouling in other men’s lands, makers of muirburn 
and mosseburn, setters of crooes and nets in watters and dames, 
having and keeping of crooes and yairs in forbidden time, and — 
shall proceed against them accordingly. And for their better 


2 


APPENDIX 309 


warrand to proceed in the premises, it is His Highness’ 
pleasure that commissions be granted to the saids justices of 
peace to try and punish the violaters of the saids Acts. In the 
tryal whereof they shall proceed by witnesses, or by oath of 
party ; and the punishment to be inflicted by them shall be a 
pecunial sum answerable to the circumstances of the offence, 
the quality of the offenders, with special provision that their 
censures and punishments shall extend against none, but those 
against whom by privilege of their instructions they may 
lawfully proceed. And also with provision that the saids 
commissions be not extended to any persons who shall be 
arrested and convened for the saids crimes before any other 
ordinary judge. It is also provided that the ordinance and 
power contained in this article shall no ways be prejudicial 
to any other commissions, or rights whatsoever granted to 
other parties, whereby they have power to proceed and censure 
the crimes and offences above written. 

10. Forestallers.—Item, They shall inform the King’s 
Majestie’s Council and His Highness’ treasurer or advocat, at 
the least once every year, of forestallers and regraters of 
mereats, that order may be taken with them conform to the 
Acts of Parliament. 

11. Innkeepers.—It shall not be leasome to any hostlar to 
resset any masterless men and rebels at the horn, any vaga- 
bonds, or other persons guilty of known crimes, or using stouth 
and reif under the pains underwritten; to wit, 40s. to be 
incurred by them for the first fault, £4 for the second, and 
10 merks for the third; together with the losing the liberty of 
brewing, the incurrers of the which pains shall be punished 
according to the order foresaid by the barrons and masters of 
the ground whereupon the hostlar dwelleth within the space of 
fifteen dayes after the committing of the fact; and if the said 
barrons and heritors neglect to do the same within the said 
space, it shall be lawful to the saids justices to pursue and 
fine the delinquentes in their courts according to the pains fore- 
said, and to uplift the same from them; without prejudice 
alwayes of whatsoever acts made against the said hostlars in 
barron court books, under whom they dwell, bearing any 
higher pain than as is set down in this above-written Act, 
and also without prejudice of all action, criminal or civil, 
competent of the law, against the saids hostlars, in case they be 
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under the danger thereof, which shall not be taken away by 
any punishment set down and to be inflicted conform to this 
Act. 

12. Malsters. — Item, They shall inform the King’s 
treasurer and advocat of breakers and contraveeners of the 
Acts of Parliament made against malt-makers, that the 
transgressors and contraveeners thereof may be punished, 
conform to the tenor of the said Acts. 

13. Plague.—They shall set down order in the countrey for 
governance in time of plague, and shall punish severely the 
disobeyers of the order appointed by them according to the 
quality of the delinquents. 

14. Wages of Labourers. —'They shall appoint at the 
Quarter Sessions, to be kept in August and February, the 
ordinary hire and wages of labourers, workmen, and servants ; 
and who shall refuse to serve upon the price set down by them 
shall be imprisoned, and further punished at their discretion ; 
and to the effect servants may be the more willing to obey the 
ordinances to be made by the saids justices for the saids fees, 
the saids justices shall have power to decern and compel the 
master to make payment of the fees appointed by their 
ordinance, in case the servants please rather to pursue for the 
same before them than any other judge. (Repealed by 53 
Geo. 111. ce. 40.) 

15. Prisons.—All magistrates of burghs and keepers of any 
gaols or prisons shall receive into their prisons all such persons 
as either shall be brought by constables or sent unto them by 
warrands under the hand of any one justice of peace, the saids 
justices causing satisfie for their entertainment; and if any 
magistrats or their jaylors suffer any persons, committed by the 
justices to their prisons, to escape, they shall be condignly 
punished therefor at the discretion of His Majestie’s Council. 
(Now regulated by Prisons Acts.) 

16. Wages.—Item, Our Soveraign Lord, with advice 
foresaid, ordains the saids Commissioners to set a price upon 
craftsmen’s work, and upon the ordinars of penny-bridals, 
together with the price of shearers’ fees, and to punish the 
contraveeners as appertaineth. (Repealed by 53 Geo, 11. ¢. 40.) 

17. Ale.—They shall cause sufficient single and double ale 
to be brewed in every shire, and shall appoint visitors to that 
effect, with consent of the barron and over lord of the ground 
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they shall set down acts against notorious and common 
drunkards, and impose sums upon the contraveeners, according 
to their qualities and deserts. (See Public Houses Acts.) 

18. Quorum. — Our Soveraign Lord, with advice foresaid, 
declareth that three justices of peace shall be a full number 
and session to decide in matters occurring betwixt the four 
Quarter Sessions. 

19. Rebels—Also declares, that no letters of caption ought 
to be granted against the saids justices for apprehending of 
rebels, except they be found subject to do the same, by possess- 
ing of such other offices and places to the which the obedience 
and putting to execution of any such charges doth belong. 
(Here follows a clause as to weights and measures, now super- 
seded by Acts relating thereto.) 

20. Church Censures.—The saids justices shall be holden to 
give command and direction to their constables to apprehend 
any such person who shall be found contemptuously to have 
disobeyed the censures of the Church, they being lawfully 
required to do the same. 

21. Quarter Sessions.—The saids justices of peace, as well 
to burgh as land, shall conveen and be present at the Quarter 
Sessions of the shire where the burgh and land lyeth, give their 
oath to the bench at their admission, make their record, and 
make payment of the fines intrometted with by them as justices 
of peace of that shire to their collector. 

22. Collector of Fines. — They shall appoint a sufficient 
collector for uplifting the fines and penalties which they have 
power to impose upon an offender, and are to take caution of 
him for making due accompt. 

23. Allowances.— They shall have during the time of 
Sessions, for every day of their abode (so it do not exceed the 
number of three days at the most at one time), allowed to every 
one of them 40s. Scots money, daily to be paid and uplifted by 
the collector of the fines; but neither earl, lord, bishop, privy- 
counsellor, or sessioner shall have any allowance ; and all such 
justices as have the benefit of that allowance, and shall be 
absent from every ordinary Quarter Sessions or otherwise when 
he is required lawfully by the Custos Rotulorum to any 
particular meeting, shall incur the penaltie of £40 Scots money, 
not being lawfully excused, and the excuse allowed by the rest 
of the justices there assembled, 
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24, Recovery of Fines.—The Lords of Sessions shall direct 
general and summar charges of horning and poynding at the 
instance of the collector appointed in every countey for 
ingathering all fines and penalties whatsoever incurred upon a 
simple charge of fifteen days; and no suspension shall be 
granted thereof but upon consignation of the sums contained 
in the sentences, and by finding caution for payment of the 
charges at the modification of the saids Lords. 

25. Report to Crown.—The saids Commissioners, at the end 
of every Quarter Sessions, shall send to His Majestie’s Council 
a catalogue of all such persons as they have either committed, 
or otherwayes put under surety, with a short abbreviate of the 
cause thereof; to the effect that thereupon the Council, as they 
shall think expedient, may return to them against their next 
Session, or the Custos Rotulorum in the mean time, their 
further directions. 

26. Execution of Acts of Parliament.— The saids justices 
shall put in execution all Acts of Parliament made for punish- 
ing all persons whatsoever who shall curse or profanely swear, 
or shall be mockers or reproachers of piety, or the exercise 
thereof; and shall require and levy upon every offender the 
several penalties following, namely: Of a nobleman, £20; 
each barron, 20 merks; each gentleman, heritor, or burgess, 
10 merks ; each yeoman, "408.3 ; each servant, 20s. Scots money ; 
each minister, in the fifth part of his year’s stipend, without 
prejudice to other proceedings against any such minister for the 
same. And in any of all the cases before specified in this 
instruction, the saids justices shall put in execution all such 
laws as for corporal punishments as have any provisions 
mentioned in them for such cases ; and in case of the inabilities 
of the parties delinquents to pay the sum mentioned in this 
instruction, the saids justices shall put in execution such laws 
as for corporal punishments as have any provision mentioned 
in them for such cases; and that the wives delinquents shall 
be punished according to the quality of their respective 
husbands, and that their husbands be liable for the payment of 
their wives’ fines respectively in manner above mentioned, 
toties quoties for each fault; and all others whatsoever not 
particularly herein nominat are to pay in proportion to their 
respective qualities and degrees. And also, the saids justices 
are to put in execution the Acts of Parliament made for the 
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punishing of all persons that shall be found guilty of the sin of 
fornication ; and that they levy, or cause to be levied, the 
several pecunial sums therein mentioned, namely: For each 
nobleman, for the first fault, £400; each barron, £200; each 
other gentleman and burgess, £100; every other person of 
inferior quality, £10 Scots money; and that these penalties 
shall be doubled tofies quoties according to the relapses and 
degrees of the offence and quality of the offenders. And that 
the said penalties shall be levied not only off the man, but also 
off the woman according to her quality and the degree of her 
- offence, the one without prejudice of the other. All and sundry 
which penalties so to be levied are to be disposed of as 
followeth: To wit, one-half to pious uses in the same paroch 
where the offenders live or the offence hath been committed, 
and the other half to be divided in two equal parts, one part 
whereof to be given to the informer and prosecutor, and out of 
the other half to satisfie the constable or other persons who 
shall be imployed for bringing the person accused to justice, 
and the remainder to be disposed of to pious uses, or to satisfie 
the constables for their travel and service in other parts of their 
office, according as the justices shall think fit. (AII fines are 
now brought into Exchequer.) 

27. Drunkenness.—That the justices shall put the Acts of 
Parliament in execution for the punishing of all persons found 
guilty of the sin of drunkenness or excessive drinking, especially 
’ under the names of healths or haunting taverns or alehouses 
after ten of the clock at night, or at any time of the day, except 
in the time of travel, or for ordinary refreshments. As also 
against the keepers of the taverns or alehouses that shall sell 
the drink unto them ; which penalties in the saids several Acts 
contained the saids justices are to levy, or cause to be levied, 
upon the saids delinquents ; and the saids penalties. are to be 
disposed of by the saids justices in like manner as aforesaid. 

28. Sabbath Profanation.—The saids justices shall put in 
execution all Acts of Parliament made against such persons as 
shall profane the Lord’s Day, and require or levy the penalties 
therein contained, which penalties foresaids the saids justices 
are to dispose of in like manner as aforesaid. 

29. Bail_—And at what time and whensoever one shall 
accuse another person or persons to be guilty of treason, 
murder, or other fellony, blasphemy, incest, or any other 
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hainous crimes: in such cases the said justice or justices shall 
forthwith cause such person or persons apprehended, and after 
inquiry made in the cause the said justice or justices, if they 
find cause, shall commit the offender to prison, or take 
sufticient bail, if the case by the law be bailable ; and shall take 
the information of the party accusing upon oath and bind him 
to prosecute, and shall take the testimony or deposition of the 
witnesses likewise upon oath, and bind them to give an 
evidence, and shall also take the examination of the party 
accused. All which recognisances, informations, depositions, 
and examinations the said justice or justices shall certifie to the 
next Quarter Sessions, Assizes, or criminal Courts respectively, 
to the end the justice may proceed against them according to 
law. (Regulated by Bail Act.)! And if any nobleman, barron, 
or baily, or any in their names having power, shall acclaim the 
right of jurisdiction to proceed against any delinquent appre- 
hended by a constable for any capital crime, then and in that 
case any of the justices shall receive security of the said party 
who required the defender to be delivered to him, that justice 
shall be duly ministred ; and then shall cause delivery of the 
said person to be made to him; and the said justice of peace at 
the next Session shall certifie the whole matter to the bench ; to 
the effect they may inquire whether justice hath been accord- 
ingly ministred, and if any fault be found, to advertise His 
Majestie’s Council that order may be taken therewith. (Then 
follow (1) a clause as to management of the poor, superseded 
by the Poor Law Acts; and (2) instructions to constables, now 
regulated by statutes applicable thereto.) 


1Forbes states that this clause matters is now chiefly exercised by 
was never acted on by justices. Sheriffs and the magistrates of the 
The 8th Anne, c. 8, contains similar larger burghs. 
instructions. Jurisdiction in these 
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FORMS 


Toe HonovurasteE Her Masesty’s Justices of THE PEACE FOR 
THE SHIRE OF EDINBURGH. 


To 
Officers of Court jointly and severally : 


WHEREAS it is humbly complained to us by 
that 


Defender owing to the Complainer 
the Sum of 
which the said Defender refuse or delay to pay, and there- 
fore the said Defender ovcGur to be DECERNED and 
ORDAINED to make Payment to the Complainer 
with Expenses: Therefore it is our Will that on sight hereof 
ye lawfully Summon the said Defender to compear before us, 
or any Two or more of us, in the Court-House at Edinburgh 
(County Buildings, Lawnmarket), upon Monpay, the 
day of Nineteen hundred years, at ELEVEN 
of the Clock Forenoon, to answer at the Complainer’s instance 
in the said Matter, with Certification in case of Failure of 
being held as confessed ; requiring you also to deliver to the 
Defender a Copy of any Account, Document of Debt, or State 
of the Demand pursued for; and that ye cite Witnesses and 
Havers for both Parties to compear at the said Place and Date, 
to give Evidence in the said Matter as accords of Law. 


Given under the Hand of the Clerk of Court, at Edinburgh, 
the day of Nineteen hundred years. 


Clerk of the Peace for said Shire. 


Upon the day of Nineteen hundred 
years, I, Constable, 
summoned the above designed 


to compear before Her Majesty’s Justices of the Peace, time 
and place above mentioned, to answer at the instance of the 
Complainer , with Certification that will otherwise 
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be held as confessing the Debt. This I did by 
a full Copy of the before Complaint and Warrant, with a short 
Copy of Citation thereto subjoined. 


Constable. 


At Epryspureu, the day of One 
thousand Nine hundred years, the which day Her Mavgsty’s 
Justices of the Peace for the Counry of EpINBURGH FOUND 
and hereby Finp the above designed 


Defender liable to the also above designed 

Pursuer , in the ; 

sum of 
with of expenses as 


herein below marked, and pEcerNep and orparnep, and hereby 
DECERN and ORDAIN, instant Execution by Arrestment, andalso 
Execution to pass hereon by Poinding, aftera aay 
of ten free Days. 


EXPENSES. oe ex a ¥ 


Clerk of the Peace for said Shire, 
Complaint, ete. “ ae 

Serving do., etc. a ‘ 
Reg’n, and Post. s 
Extract . . 


P Upon the day of 
{ Nine hundred years, I, 
by virtue of the foregoing extracted Decreet, law: 
manded and charged the above designed 


to make payment to the before designed 


Complainer , of the s 
_ principal and expenses, as contained in said D 
within the space and under the pains there 

nade Certification as effeirs, This Tdid oy 
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a Copy of the said Decreet or Judgment, with a Charge 
annexed thereto the said Defender 


Constable. 


At Epixsureu, the day of One 
thousand Nine hundred years, the which day Her Mauvesry’s 
Justices of the Peace for the Suire of EpinsuRGH DECERNED 
and ORDAINED, and hereby pDECERN and orpaIN, the within 
designed defender 

to make payment to the also within designed 

Pursuer , of the principal sum of 

Sterling, with 
of expenses, as herein below marked, and that by instal- 
ments of 

and DECERNED and ORDAINED, and hereby DECERN 
and ORDAIN, execution to pass hereon for the said instalment by 
arresting and poinding in terms of the Act of Parliament; but 
with certification that if the Defender allow two instalments 
unpaid to run into the third, then the indulgence of paying by. 
instalments shall cease ; and in that case ordain instant Execu- 
tion by Arrestment, and also Execution to pass hereon by 
Poinding, for the whole sums decerned for and unpaid, 


after a of ten free Days. 
| EXPENSES. | «. 
Serving do., etc. 


Reg’n. and Post 


| 

| 
ke Sapper | Clerk of the Peace for said Shire. 
Extract . . 


Upon the day of One thousand 
Nine hundred years, I, Constable, 
by virtue of the foregoing extracted Decreet, lawfully com- 
manded and charged the before designed 

to make payment to the before designed 
Complainer , of the whole sums 
decerned for and unpaid, being 
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of principal and of expenses 
( he having allowed two instalments unpaid to run into the 
third), and that within the space and under the pains therein 
expressed, and made Certification as effeirs. This I did by 

a Copy of the said Decreet or Judg- 
ment with Charge annexed thereto the said Defender 


Constable. 


Tur HonouraBLe Her Masesty’s JUSTICES OF THE PEACE FOR 
THE SHIRE OF KDINBURGH. 


To 
Officers of Court jointly and severally : 
WHEREAS it is humbly complained to us by 


that 


Defender owing to the Complainer the Sum of 

which the said Defender refuse or delay to pay; and 
therefore the said Defender ovGur to be DECERNED 
and ORDAINED to make payment to the 
Complainer with Expenses: Therefore it is our Will that on 
sight hereof ye lawfully Summon the said Defender to compear 
before us, or any Two or more of us, in the Court-House at 
Edinburgh (County Buildings, Lawnmarket), upon Monpay, 
the day of Nineteen hundred 
years, at Eneven of the Clock Forenoon, to answer at the 
Complainer’s instance in the said Matter, with Certification, in 
case of Failure, of being held as confessed ; requiring you also 
to deliver to the Defender a Copy of any Account, Document 
of Debt, or State of the Demand pursued for ; and that ye cite 
Witnesses and Havers for both parties to compear at the said 
Place and Date, to give Evidence in the said Matter as accords 
of Law. 


Given under the Hand of the Clerk of Court, at Edinburgh, 
the day of Nineteen hundred 


years. 
(Signed) ; 
J. F., Clerk of the Peace for said Shire, 
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Defender above designed, 
you are hereby summoned to appear and answer before the 
Justices in the Matter, and at the Time and Place and under 
the Certification set forth in the above Copy of the Complaint 
against you. 

This Notice upon the day of 
Nineteen hundred years, by me 


NV. B.—Each Defender appearing Constable. 
in Court pays Sixpence. 


TABLE OF FEES ALLOWED 


Clerk’s Fees 


Complaint and Warrant to Cite 
Copy for Service 

Entering into Procedure Book . j 

For Defender’s Appearance 

For every Oath of Party . 

For every Oath of Witness : 
Decreet and Warrant of Execution . 
Indorsation of Decree 

Rehearing ‘ 

_ For Inspection of Book 


CH HOOKCOCOL 
ARORRORAQGS 


Constable’s Fees, including Assistants 


Citation and Execution Qiae4: 
Execution of Arrestment . 0 6 
Do. of oe 3.0 
Sale wy 0) 
Imprisonment . 3.0 
0 4 

Onn 


Travelling Expenses, per mile, Constable, 
Assistants, each ' ‘ ‘ 


Fees allowed by the Citation Amendment ce aia Act 1882 


For Citation of Party or Witness. ; 10 
For each Party or Witness after the first it in the same 
Cause . Die 


Post Office change 4 for Registration and Postage of 
Letters F . ° . . 
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Crier’s Fee 
By: 


For Calling. : ; : E : ima E 


N.B.—The Justices sttictly ¢ enforce the provision of the Act 
which requires a copy of the account, document of debt, or 
state of the demand, to be delivered to the defender at the time 
he is summoned. 


SCHEDULES REFERRED TO IN THE SUMMARY 
PROCEDURE (SCOTLAND) ACT, 1864, 27 & 28 
Vier C53 


SCHEDULE (A) 
1. Complaint for Offence at Common Law.} 
UnpER THE SumMARY Procepure Act, 1864. 


Unto the Honourable Her Majesty’s Justices of the Peace 


for the County of [or Sheriff of the 
County of or Magistrates of the 
Burgh of as the Case may be}. 


The Complaint of A. B., Procurator-Fiseal of Court [or 
other Party entitled to prosecute with his Conewrrence | : 

Humbly showeth, 

That J. K. [Designation] has been guilty of the Crime 
of Actor or Art and Part, in so far as [here 
state the Particulars of the Offence]: 

May it therefore please your Honours [or Lordship] to 
grant Warrant to apprehend the said J. K., and bring 
him before you [or to cite the said J. K. to appear 
before you] to answer to this Complaint, and thereafter 
to convict him of the said Crime, and to adjudge him 
to suffer the Pains of Law. 

According to Justice. 
Paes 5 [Signature of Public Prosecutor, 
or of Private Prosecutor with Concurrence annesed.| 
1 See Schedule (A), 50 & 51 Vict, c. 35. 
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2. Complaint praying for Conviction in terms of Act, and 
Jor Imprisonment or Forfeiture.} 


UNDER THE SumMMARY ProcepuRE Act, 1864. 


Unto the Honourable Her Majesty’s Justices of the Peace 
for the County of [or Sheriff of the 
County of or Magistrates of the 
Burgh of t 

The Complaint of A. B., Procurator-Fiscal of Court [or 
other Party entitled to prosecute | : 

Humbly showeth, 

That J. K. [Designation] has contravened the Act [or has been 
guilty of an Offence within the Meaning of the Act] [specify 
the Act or Acts], in so far as [state Particulars of Contravention 
or Offence], whereby the said J. K. is liable [state shortly the 
Nature of the Forfeiture or Penalty and the Alternative |: 

May it therefore please your Honours [or Lordship] to 
grant Warrant to apprehend the said J. K., and bring 
him before you [or to cite the said J. K. to appear 
before you] to answer to this Complaint, and there- 
after to convict him of the aforesaid Contravention, 
and to adjudge him to suffer the Penalties provided 
by the said Act [or Acts, or any of them]. 

[Where a Warrant Ad factum prestandum ts desired, it must 
be ciel 'y prayed for. | 

ia to Justice. 
A. B. [Signature of Complainer. | 


SCHEDULE (B) 
Oath of Verity. 


At the Day of in 
Presence of 
Compeared A. B., the Complainer, [or a credible Witness, as 
the Case may be,| who, being solemnly sworn, depones that 
what is contained in the foregoing Complaint is true, as he 
shall answer to God. 
Signature of Complainer or Witness. | 
Signature of Judge. | 
1 See Schedule (A), 50 & 51 Vict. c. 35. 
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SCHEDULE (C) 
Warrant for Citation of Respondent. 


The Justice [or Sheriff, or Magistrate, or Clerk of Court] 
grants Warrant to Officers of Court to serve a Copy of the fore- 
going Complaint and of this Deliverance upon J. K., Respond- . 
ent, and to cite him to appear personally to answer thereto 
at | Court House or Place| upon the Day of 

at o’Clock noon, with 
Certification, and also to cite Witnesses or Havers for both 
Parties for all Diets in the Cause.* 
[Signature of Judge or Clerk of Court. | 


SCHEDULE (D) 


1. Warrant for Apprehension of Respondent in the First 
Instance. 


The Justice [or Sheriff or Magistrate] grants Warrant to 
Officers of Court to search for and apprehend J. K., Respondent, 
and, if necessary for that Purpose, to open any shut or lockfast 
Places, and to bring him before any One or more,as may be 
competent, of Her Majesty’s Justices of the Peace for the 
County of , [or the Sheriff of the County 
of : or a Magistrate of the Burgh of 

,| to answer to the foregoing Complaint at 
[Court House or Place|, and in the meantime to detain him in 
a Police Station House or other convenient Place, and also to 
cite Witnesses and Havers for both Parties for all Diets in the 
Cause.* 


[Signature of Judge. | 


2. Warrant for Apprehension of the Respondent in the Second 
Instance. 


The Justice [or Sheriff or Magistrate], in seers on Ne 
Respondent, has failed to appear to answer to the foregoing 
Complaint after being duly cited to this Diet, grants Warrant 
to Officers of Court to search for and apprehend the said J. K., © 
and if necessary for that Purpose, to open any shut or lockfast 
Places, and to bring him before any One or more, as pyiay be 
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competent, of Her Majesty’s Justices of the Peace for the 
County of , [or the Sheriff of the County 
of , or a Magistrate of the Burgh of 
,] and in the meantime to detain him in a 
Police Station House or other convenient Place, and also to 
cite Witnesses and Havers for both Parties for all Diets in 
the Cause.* 
[Signature of Judge. | 

* (A Warrant to search for stolen Goods or other Search 
Warrant may be prayed for in the Complaint, and 
included in the Warrant of Citation or Apprehension, 

if otherwise competent. | 


SCHEDULE (E) 


1. Warrant for the Apprehension of a Witness in the First 
Instance. 


The Justice [or Sheriff or Magistrate], in respect it has been 
made to appear to him upon Oath that E. F. [Designation] is 
likely to give material Evidence for the Prosecution in the 
foregoing Complaint [if the Complaint is on a separate Paper, 
describe it by the Names of the Parties and Date of Presenta- 
tion}, and that it is probable that the said E. F, will not attend 
to give Evidence without being compelled so to do, grants 
Warrant to Officers of Court to search for and apprehend the 
said E. F., and, if necessary for that Purpose, to open any shut 
or lockfast Places, and in the meantime to detain him in a 
Police Station House or other convenient Place, and to bring 


and have him on the Day of at 

o’Clock noon before any One or more, as may 
be competent, of Her Majesty’s Justices of the Peace for the 
County of , [or the Sheriff of the County 
of , or a Magistrate of the Burgh of 


,| to bear Witness for the Prosecution in the 
foresaid Complaint. 


[Signature of Judge. | 


2. Warrant for the Apprehension of a Witness in the Second 
Instance. 


The Justice [or Sheriff or Magistrate], in respect that E. F. 
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[ Designation] has failed to appear after having been duly cited 
to bear Witness for the Prosecution [or for the Respondent] in 
the foregoing Complaint [if the Complaint is on a separate 
Paper, describe it by the Names of the Parties and Date of 
Presentation], and no just Excuse has been offered on his 
behalf, grants Warrant to Officers of Court to search for and 
apprehend the said E. F., and, if necessary for that Purpose, 
to open any shut or lockfast Places, and in the meantime to 
detain him in a Police Station House or other convenient 
Place, and to bring and have him on the Day of 


at o’Clock noon — 


before any One or more, as may be competent, of Her Majesty’s 
Justices of the Peace for the County of ; 
[or the Sheriff of the County of , or a Magistrate 
of the Burgh of ,] to bear Witness for the 
Prosecution [or for the Respondent] in the foresaid Complaint. 


[Signature af Judge. | 


SCHEDULE (F) 
1. Citation of Respondent. 


To J. K. [Designation. | 
Take Notice that you are required to appear. personally 
at the Place and Time specified in the Warrant, of which the 
foregoing is a Copy, to answer to the Complaint to which this 
Notice is attached, with Certification. 
This I do on the Day of 
[Signature of Officer. | 


2. Citation of Witness. 
To E. F. [ Designation. | 
Take Notice that you are required to appear before any One 


of Her Majesty’s Justices of the Peace for the County of 
[or the Sheriff of the County of 


or a Magistrate of the Burgh of ] at [Court 
House or Place| on the Day of at the Hour 
of o’Clock noon, and at any adjourned Diet 


which you may be required to attend, to bear Witness for the — 
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Prosecution [or for the Respondent] in the Complaint at the 
Instance of A. B. [Designation], against J. K. [Designation], 
under Certification ; [and also to bring with you and exhibit 
such of the Documents mentioned in the subjoined Lists as may 
be in your Possession. } 
This I do on the Day of 
[Signature of Officer. | 


SCHEDULE (H) 
1. Interlocutor adjourning the Diet. 
The Justice [or Sheriff 07 Magistrate] adjourns the Diet to 


the Day of , and appoints the said 
J. K. to appear personally on that Day at o’Clock 
noon. 


| Signature of Judge. | 


2. Adjournment and Interim Warrant of Imprisonment. 


The Justice [or Sheriff 07 Magistrate] adjourns the Diet to 
the Day of , and in the meantime 
grants Warrant to commit the said J. K. to the Prison of 

, therein to be detained until that Time, 
or until he find Caution to appear at all future Diets of Court, 
‘under a Penalty of £ 

[Signature of Judge. | 


SCHEDULE (1) 
Minute of Procedure at the Hearing. 
1. When the Respondent appears. 


At the Day of in 
the Presence of of Her Majesty’s Justices of 
the Peace for the County of [or Sheriff or 


Magistrate |, appeared J. K. complained against ; and the Com- 
plaint being read over to him, he answers that he is Not 
Guilty, [or that he is Guilty. ] 

[ Signature. | 
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[If the Respondent pleads Not Guilty. | 


The Witness [o7 Witnesses] after named was [or were] 
examined in Support of the Complaint, viz. :— 
And the Witness [07 Witnesses] after named was [or were] 
examined in Exculpation, viz. :— 
[ Note also the Production of any Documents produced in 
Ewidence by either Party. | 


2. When the Respondent is absent. | 


At the Day of in 
Presence of of Her Majesty’s Justices of the 
Peace for the County of [or Sheriff or Magistrate], 


J. K. complained against having failed to appear, after having 
been duly summoned. 
The Witness [o7 Witnesses] after named was [or were] 
examined in Support of the Complaint, viz. :— 
[Note also any Productions. | 


SCHEDULE (K) 
1. Conviction for Offence at Common Law. 


The Justices [or Justice, or Sheriff, ov Magistrate], in respect 
of the Judicial Confession of the said J. K. [or of the Evidence 
adduced], find the said J. K. guilty of the Crime charged [or 
state to what Extent he is guilty], and therefore [state the Terms 
of the Sentence}. 

[Signature of Judges or Judge. | 


2. Conviction for Contravention of Act punishable by 
Imprisonment. 


The Justices [or Justice, o7 Sheriff, or Magistrate], in respect 
of the Judicial Confession of the said J. K. [or of the Evidence 
adduced], convict the said J. K. of the Contrayention [or — 
Offence] charged [or state to what Extent he is guilty|, and 
therefore adjudge him to be imprisoned in the Prison of 

for the Period of from this Date [or 
from the Date of his Imprisonment]. [Jf authorised by the 
Act, add, and find him liable in Payment to the Complaine1 
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£ of Expenses, and adjudge him to be imprisoned 
in the said Prison for the further Period of Days 
from the Expiration of the last-mentioned Period, unless the 
said Sum shall be sooner paid], and grant Warrant to Officers 
of Court to apprehend him and convey him to the said Prison, 
and to the Keeper thereof to receive and detain him accord- 
ingly. 
[Signature of Judges or Judge. | 


3. Conviction for a Penalty, and, in default of Payment, 
Imprisonment. 


The Justices [or Justice, or Sheriff, or Magistrate], in respect 
of the Judicial Confession of the said J. K. [or of the Evidence 
adduced], convict the said J. K. of the Contravention [or 
Offence] charged [or state to what Extent he is guilty], and 
therefore adjudge him to forfeit and pay the Sum of £ 
of Penalty [or of modified Penalty, where there is Power to 


modify), [with the Sum of £ of Expenses, where Ex- 
penses may be awarded]; and in default of immediate Payment 
thereof [or, if Time be allowed, say, within Days 
from this Date] adjudge him to be imprisoned in the Prison of 

for the Period of from the Date of his 


Imprisonment, unless the said Sum [or Sums] shall be sooner 
paid, and grant Warrant to Officers of Court to apprehend him 
. and convey him to the said Prison, and to the Keeper thereof 
to receive and detain him accordingly. 

[Signature of Judges or Judge. | 


4. Conviction for a Penalty to be recovered by Poinding, and 
in default of Recovery, Imprisonment. 


The Justices [or Justice, or Sheriff, or Magistrate], in respect 
of the Judicial Confession of the said J. K. [or of the Evidence 
adduced], convict the said J. K. of the Contravention [or 
Offence] charged [or state to what Extent he is guilty], and 
therefore adjudge him to forfeit and pay the Sum of £ 
of Penalty [or of modified Penalty, where there is Power to 
modify, [with the Sum of £ of Expenses, where 
Expenses may be awarded|; and* in default of immediate Pay- 
ment thereof [or, if Time is allowed, say, within 
Days from this Date] grant Warrant for the Recovery of the 
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said Sum or Sums by Poinding of his Goods and Effects, and 
summary Sale thereof, on the Expiration of not less than Forty- 
eight Hours after such Poinding, without further Notice or 
Warrant, and appoint a Return or Execution of such Poinding 
and Sale to be made within Eight Days from this Date, [or, 
from the Expiration of the Period herein allowed for Payment, 
where Time is allowed,| under Certification of Imprisonment for 
the Period of in default of Payment or Recovery of 
the said Sums with the Expenses of Diligence before the Time 
allowed for such Report. 
[Signature of Judges or Judge. | 


Report by Officer of Court. 


I, X. Y., report, that by virtue of the foregoing Judgment 
and Warrant, I have made diligent Search for Goods and 
Effects of the within-mentioned J. K., and that I can find no 
sufficient Goods and Effects whereon to levy the Sums within 
mentioned. 

Humbly reported this Day of by 

[Signature of Officer. | 


Warrant of Imprisonment. 


At the Day of the Justice 
or Sheriff or Magistrate], in respect it appears that the Sum 
or Sums] mentioned in the foregoing Conviction, with the 
Expenses of Diligence, have not been paid, and that no 
sufficient Goods and Effects can be found whereon to levy the 
said Sum [o7 Sums] and Expenses, grants Warrant to Officers 
of Court to apprehend the said J. K., and convey him to the 


Prison of , and to the Keeper thereof to receive and 
detain him for the Period of from the Date of his 
Imprisonment, unless the said Sum [or Sums], with the further 
Sum of £ for the Expenses of Diligence, shall be 


sooner paid. 
[Signature of Judge. | 


5. Conviction for a Penalty to be recovered by Poinding and 
Imprisonment, 


The Justices [or Justice, or Sheriff, 07 Magistrate], in respect 
of the Judicial Confession of the said J. K. [or of the Evidence 


—__ 
. 
. 
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adduced], convict the said J. K. of the Contravention [or 
Offence] charged [or state to what Extent he is guilty], and 
therefore adjudge him to forfeit and pay the Sum of £ 

of Penalty [or of modified Penalty, where there is Power to 
modify], {with the Sum of £ of Expenses, where 
Expenses may be awarded,| and* ordain instant Execution by 
Poinding and Sale, and Imprisonment for the Period of 

Days in default of immediate Payment [or 7f Time is allowed, 
say, within Days from this Date]; grant Warrant 
to Officers of Court, in default of Payment of the said Sum [or 
Sums], for immediate Poinding of the Goods and Effects of the 
said J. K., and summary Sale thereof on the Expiration of not 
less than Forty-eight Hours after such Poinding; appoint a 
Return of such Poinding and Sale to be reported within Eight 
Days from this Date; and in default of Payment grant 
Warrant to Officers of Court to apprehend the said J. K., and 
convey him to the Prison of , and to the Keeper 
thereof to receive and detain him for the Period of 

Days from the Date of his Imprisonment, unless the said Sum 
[or Sums], together with the Expense of Poinding, if any, 
shall be sooner paid, or Liberation shall be granted. 

[Signature of Judges or Judge. | 


Warrant of Liberation. 


The Justice [or Sheriff or Magistrate], in respect the Com- 
plainer has failed to certify by the Report of an Officer of 
Court that no sufficient Goods and Effects of the said J. K. can 
be found whereon to levy the sums specified in the foregoing 
Conviction within the Period of Eight Days therein mentioned 
[or in respect that a sufficient Poinding and Sale of the Effects 
of the said J. K. has been made], grants Warrant to the Keeper 
of the Prison of for the immediate Liberation of the 


said J. K, 
[Signature of Judge. | 


6. Judgment for a Penalty recoverable by Diligence. 


The Justices [or Justice, or Sheriff, or Magistrate], in respect 
of the Judicial Confession of the said J. K. [or of the Evidence 
adduced], convict the said J. K. of the Contravention [or 
Offence] charged [or state to what Extent he is guilty], and 
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therefore adjudge him to forfeit and pay the Sum of £ 

of Penalty [or modified Penalty, where there is Power to 
modify], of £ , and also find the said J. K. liable 
in £ of Expenses to the Complainer, and* ordain 
instant Execution by Arrestment, and also Execution by Poind- 
ing [and Imprisonment, where there is Power to imprison] ; 
grant Warrant to Officers of Court to arrest all Debts and Sums 
of Money owing to the said J. K., and [7f Time is allowed, add, 
in default of Payment within Days from this Date] 
to poind his Goods and Effects and to sell the same at the 
Expiration of not less than Forty-eight Hours after such Poind- 
ing, without further Notice or Warrant; [where the Act 
authorises Imprisonment, add], and appoint a Return or Execu- 
tion of such Poinding and Sale to be made within 

Days from the Expiration of the Period hereby allowed for 
Payment, under Certification of Imprisonment [if for a Term, 
specify the Term), in default of Payment or Recovery of the 
said Sums with the Expenses of Diligence before the Time 
allowed for such Report. 


[Signature of Judges or Judge. | 


Warrant of Imprisonment to be granted upon Officer's Report. 


The Justice [07 Sheriff or Magistrate], in respect it appears 
that the Sums mentioned in the foregoing Judgment, with the 
Expenses of Diligence, have not been paid or recovered under 
the said Judgment in whole or in part, grants Warrant to 
Officers of Court to apprehend the said J. K., and convey him 
to the Prison of , and to the Keeper thereof to re- 
ceive and detain him until liberated in due Course of Law [or, 
if the Imprisonment is for a Term, say, for the Period of 
Days from the Date of his Imprisonment, unless the said Sums, 
with £ for the Expenses of Diligence, shall be sooner 
paid i. 


[Signature of Judge. | 


* (If at the Hearing it shall appear that the issuing of a 
Warrant of Arrestment, Poinding, and Sale would be 
inexpedient, then, in place of the Warrant annexed to 
the Judgment in the preceding Form, say : 


And in respect it is inexpedient to issue a Warrant of Poind- 
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ing and Sale [or of Arrestment, Poinding, and Sale], ordain 
instant Execution by Imprisonment, and grant Warrant to 
Officers of Court to apprehend the said J. K., and convey him 
to the Prison of , and to the Keeper thereof to 
receive and detain him for the Period of from the 
Date of his Imprisonment, unless the said Penalty and Ex- 
penses shall be sooner paid. | 


[This Form only to be used where the Acts founded on 
authorise Imprisonment for a specified Period. | 


7. Judgment and Warrant Ad factum prestandum, and, in 
default, Imprisonment. 


The Justices [or Justice, or Sheriff, or Magistrate], in respect 
of the Judicial Confession of the said J. K. [or of the Evidence 
adduced], find the Complaint proven [or state to what Extent it 
is proven, or state any other Findings that may be considered 
necessary |, and ordain the said J. K. to [here state the Matter 
required to be done| under Certification that if, upon a Copy of 
this Judgment being served upon the said J. K. by an Officer of 
Court, he shall neglect or refuse to obey the same within the 


Period of after such Service, he shall be imprisoned 
for the Period of Days: Find the said J. K. liable 
in £ of Expenses to the Complainer; and failing 


Immediate Payment thereof [or if Time be allowed, within 
Days from this Date, say], grant Warrant for Recovery 
of the said Sum by Poinding of his Goods and Effects, and 
summary Sale thereof, ete. [as in No. 4 of this Schedule]. 
[Signature of Judges or Judge. | 


Warrant of Imprisonment. 


The Justice [or Sheriff, or Magistrate], in respect it is now 
proved to his Satisfaction that a Copy of the foregoing Judg- 
ment was duly served upon the within-named J. K., upon the 

Day of , and that he has not as yet 
obeyed the Order therein contained, and that the Period ap- 
pointed for Implement thereof is now expired, grants Warrant 
to apprehend the said J. K., and convey him to the Prison of 

, and to the Keeper thereof to receive and detain him 
for the Period of from the Date of his Imprisonment. 

[Signature of Judge. | 
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[Note.—A Warrant Ad factum prestandum in the above 
Form may, if required by the Act, be combined with a 
Conviction or Judgment for a Penalty. Where Judg- 
ment is given for the Expenses of obtaining a Warrant 
Ad factum prestandum recoverable by Poinding and 
Sale, and Imprisonment in default, the Proceedings shall 
be as nearly as possible in conformity with the Forms 
above prescribed for the Recovery of Penalties and 
Expenses. If the Expenses are declared to be re- 
coverable by ordinary diligence, or by Arrestment and 
Poinding, the Warrant and Procedure will be as in 
No. 6.] 


8. Judgment of Absolvitor or Dismissal. 


The Justices [or Justice, or Sheriff, or Magistrate] assoilzie 
the within-designed J. K. from the forgoing Complaint [or dis- 
miss the Complaint}. [Lf an Award of Expenses be competent, 
add,| Find the within-designed A. B., Complainer, liable to the 
said J. K. in the Sum of £ of Expenses, and decern 
and ordain instant Execution therefor by Arrestment, and also 
Execution by Poinding and Sale and Imprisonment, if the 

same be competent, after a Charge of Fifteen free days ; grant 
Warrant, ete. [as in No. 6, omitting Warrant of Imprisonment 
when incompetent]. 

[Signature of Judges or Judge. } 


9, Extract of Judgment convicting, absolving, or es [as 
the Case may be]. 


At the Day of , in 
Presence of , in the Complaint at the Instance 
of A. B. against C. D., charging him with [mame the Crime, 
Offence, or Contravention], as particularly set forth in said Com- 
plaint, the Justices [or Justice, or Sheriff, or Magistrate] in 
respect of [state the Terms of the Judgment, and of any subse- 
quent Warrant upon which Execution is to proceed]. Extracted 
by me, Clerk of Court. 

[Signature of Clerk. | 


Execution may proceed either upon the Judgment and War- 
rant itself, or wpon an Extract in the above Form. 
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SCHEDULE (A) TO SUMMARY JURISDICTION 
(SCOTLAND) ACT, 1881, 44 & 45 Vicr. c 33 


TABLE OF FEES 


J. To rae Procurator-FiscaL or Quauiriep Law AGENT 


ACTING FOR A Private PROSECUTOR 


Framing the complaint and whole proceedings 
prior “to trial . 
Each copy of complaint for service 
Attending at trial— 
If plea of guilty . 
If proof led : 
If case adjourned for second diet . 


II. Court or Crerx’s Dues 


For each complaint 
For whole proceedings : 
If plea of guilty . 
If proof led ; 
Extract of any judgment, conviction, 0 or order 
To the bar officer for whole proceedings— 
If plea of guilty . 7 
If proof led 


III. Orricer’s Frrs 


For serving each complaint and returning execu- 
tion : : 

For citing each witness 

For apprehending a respondent or + witness : 

For each hour the prisoner is necessarily in the 
custody of the officer beyond the first 

For travelling expenses, poinding, sale, or arrest- 
ment, the same allowance as in | Vict. c. 41. 
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In any case where a concurrent or assistant is required, he 
will be allowed a sum equal to two-thirds of the fee payable to 


the officer for the same business. 


Where an officer or concurrent has to charge for a convey- 


ance, the mileage rates will not be allowed. 
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SCHEDULE (B) 


Decerns and adjudges the said to be im- 
prisoned for the space of , and thereafter to be 
set at liberty, and for that purpose grants Warrant to Officers 
of Law to convey the said to the Prison of 


, thereafter to be dealt with in due course of 
law. 
If the Sentence of Imprisonment is alternative, the necessary 
variation will be made in this Form. 


PART OF SCHEDULE (A) TO CRIMINAL PRO- 
CEDURE (SCOTLAND) ACT, 1887, 50 & 51 Vict. c. 35 


EXAMPLES OF INDICTMENTS 


A. B. [name and address, that given in the declaration being 
sufficient |, you are indicted at the instance of J. H. A. M. [name 
of Lord Advocate|, Her Majesty’s Advocate, and the charge 
against you is that on 20th 188 ,in a shop in 
George Street, Edinburgh, occupied by John Cruikshank, 
draper, you did steal a shawl and a boa [add in case of previous 
conviction, “and you have been previously convicted of dis- 
honest appropriation of property,” or “of attempt to appro- 
priate property dishonestly,” as the case may be]. 

. .. You did assault Hector Morrison, carter, of 20 Buc- 
cleuch Street, Dalkeith, and did beat him with your fists and 
with a stick, and did break his arm. . 

. . . You formed part of a riotous mob, which, acting of 
common purpose, obstructed A. B., C. D., and E. F., constables 
of the Forfarshire constabulary on duty, and assaulted them, 
and forcibly took two persons whom they had arrested from 
their custody... . 

... You being sworn as a witness in a civil cause, then 
proceeding in the Sheriff Court, deponed [here set forth the 
statements said to be false], the truth as you knew being that 
[here state the true facts]... . 

. . . You did deforee John Macdonald, a Sheriff Officer of 
Renfrewshire, and prevent him serving a Summons issued by 
the Sheriff of Renfrewshire upon Peter M‘Innes, market 
gardener in Renfrew. . . . 
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SCHEDULE TO SUMMARY JURISDICTION (PRO- 
CESS) ACT, 1881, 44 & 45 Vicr. c. 24 
INDORSEMENT IN BACKING A PRocEss 


Whereas proof hath this day been made before me, one of 
Her Majesty’s Justices of the Peace {Sheriff or other Magistrate | 
for the [County or Burgh] of , that the name of 
A. B. to the within Warrant [or Summons or Order or Minute, or 
Copy of Order or Minute or other Document] subscribed is of the 
handwriting of the Justice of the Peace [Sheriff or other Magis- 
trate] within mentioned, I do therefore hereby authorise C. D., 
who bringeth to me this Warrant [or Summons or Order or 
Minute, or Copy of Order or Minute or other Document], and all 
other persons by whom the same may be lawfully served [or 
executed ], and also all Constables and other Peace Officers of the 


said [County or Burgh] of to serve and execute 
the same within the said last-mentioned [County or Burgh]. 
Given under my hand this day of 18 


OATH TO BE ADMINISTERED TO WITNESS 


I swear by Almighty God, as I shall answer to God, at the 
Great Day of Judgment, that I shall tell the truth, the whole 
truth, and nothing but the truth. 

Note.—In modern practice the words in italics are usually 
omitted. 


SCHEDULES TO THE SUMMARY PROSECUTIONS 
APPEAL (SCOTLAND) ACT, 1875, 38 & 39 Vict. c. 62. 
SCHEDULE (A) 

In the Court of held at i : 
on appeal to the [High Court of Justiciary, or the First (or 
Second) Division of the Court of Session). 

Between A. B., Appellant. 
C. D., Respondent. 

This is a cause [here state concisely, and without argument, 

the nature of the cause and the facts as admitted or proved in 
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evidence, any objections to the admission or rejection of evidence 
taken in the proof, and any other ground of appeal against the 
determination of the inferior Judge]. 

The question of law for the opinion of the Court of 
is :— 

[Here state the question, or questions seriatim, for the opinion 
of the Court. | 

This case is stated by me [or ws]. 

[Signature of the Inferior Judge. |: 


SCHEDULE (B) 


In the Court of held at 
case for the opinion of the [High Court of Justiciary, or the 
First (or Second) Division of the Court of Session]. 
In causa A. B. v. C. D. 

This is a cause [here state concisely, and without argument, 
the nature of the cause and the facts as admitted or proved in 
evidence, any objections to the admission or rejection of evidence 
taken in the proof, and any other matters necessary to be stated 
Jor the information of the superior Court]. 

The question of law submitted for the opinion of the Court 
of is :— 

[Here state the question, or questions seriatim, for the opinion 
of the Court. ] 


This case is stated by me [o7 ws]. 
[Signature of the Inferior Judge. | 


SCHEDULE (C) 


In the Court of held at 
on appeal A. B. to the [High Court of Justiciary, or the First 
(or Second) Division of the Court of Session]. 

In causa A. B. v. C. Dz 

In this cause the inferior Judge [name the Judge or Judges| 
has refused to state and sign a case for which the Appellant 
duly applied in writing by himself [or Law Agent| under the 
provisions of the Summary Prosecutions Appeals (Scotland) 
Act, 1875, as will appear from the Certificate of Refusal here- 


with produced, 


Q. 
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This is a cause [here state as succinctly as may be the nature 
of the cause and the facts as admitted and proved in evidence]. 

The Appellant prays for an Order on the inferior Judge and 
the said C. D. to show cause why a case should not be stated 
in terms of the said Statute, which Order ought to be granted 
for the following reasons :— 

[Here state seriatim the reasons why the Order should be 
granted. | 

[To be signed by the Appellant or his Law Agent.] 


SCHEDULE (D) 


For drawing case, not exceeding five sheets of 250 rte 
words each : ¢ ; : ‘ 410.0 
For drawing case, exceeding five sheets of 250 
words each 140 .+0 


REGULATIONS UNDER WHICH THE PUNISHMENT OF WHIPPING IS 
TO BE INFLICTED ON JUVENILE MALE OFFENDERS UNDER 
THE Acts 23 & 24 Vicr. co. 105, s. 74, anp 25 & 26 
Vict. c. 18 


1. The punishment to be inflicted with a birch rod in all 
eases where the age of the offender shall not exceed fourteen 
years. The stripes to be applied to the breech, and not to 
exceed twelve. The punishment of offenders above the age 
of fourteen shall be inflicted with leather taws or a birch rod. 
The stripes to be applied to the breech, and in no case to 
exceed thirty-six. Such birch rods and leather taws shall be 
approved of by the Sheriff or Sheriff-Substitute of each sheriff- 
dom. The punishment to be sufficiently severe to cause a 
repetition of it to be dreaded. 

2. The person who inflicts the punishment shall be named 
by the Sheriff, and where the person so named is a police 
constable he shall be bound to act. 

3. The punishment shall be inflicted in such police office or 
cell, or other suitable place, if possible within or adjoining 
the court-house as shall be fixed by the Sheriff; and the 
Sheriff shall see that such proper place is provided in each 
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town within his jurisdiction where Sheriff, Justice of the Peace, 
or Burgh Criminal Courts are in use to be held. The punish- 
ment shall take place in presence of the chief constable or of 
an officer of police of rank not below a sergeant, and, when so 
directed by the Court or magistrate pronouncing the sentence, 
of the police surgeon or other duly qualified medical practi- 
tioner. . 

4. The surgeon or medical practitioner, where his presence 
as aforesaid has been directed, shall examine the offender 
before the punishment is inflicted, and where he shall consider 
that the prescribed number of stripes, or any part thereof, 
cannot be inflicted consistently with the health of the offender, 
he shall certify the same in writing, and fix the number of 
stripes, which shall thereupon be limited in terms of such 
certificate; but where the said certificate shall bear that 
one-half of the prescribed punishment cannot be safely in- 
flicted, the offender shall be deemed to be unfit for this 
mode of punishment, and no part of the same shall be 
inflicted. 

5. The surgeon or medical practitioner, where his presence as 
aforesaid has been directed, shall always have it in his power 
to stop the infliction of the punishment in its course, even 
though one-half has not been suffered, if a continuation would, 
in his opinion, prove hurtful to the health of the offender, and 
he shall certify his having done so accordingly. 

6. Where whipping is to be substituted for imprisonment or 
for imprisonment and hard labour, the same shall be inflicted 
immediately after sentence, or as soon thereafter as conveniently 
may be; not later than the day of sentence. 

7. Where whipping is ordered in addition to imprisonment, 
or imprisonment and hard labour, the punishment shall take 
place as soon after sentence as possible, and before the offender 
is transmitted to prison. 

8. A register of all offenders sentenced to be whipped shall 
be kept by the chief constable or other officer in charge of the 
premises where such sentence is carried out, and registers for 
this purpose will be supplied by the Prison Commissioners for 
Scotland, 130 George Street (now Rutland Square), Edinburgh, 
to whom returns of such sentences shall be made from time to 
time as may be demanded by them. 

Note.—In all cases where whipping is substituted for im- 
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prisonment or imprisonment and hard labour, it will be proper 
that a warrant be inserted in the interlocutors to transmit the 
offender to the place approved by the Sheriff in order to 
undergo his sentence, and to detain him until such sentence is 
carried into effect; and in order to provide for the contingency 
of the offender being deemed by the surgeon or other medical 
practitioner to be unfit for this mode of punishment, the 
sentence should also contain an alternative, depending on that 
contingency, of such other punishment as would have been 
awarded before the passing of the said Act 25 & 26 Vict. c. 18, 
or should direct the discharge of the offender. 


J. B. Batrour. 


I hereby signify my approval of the above Regulations. 


Hucu C. E. Curupers. 
WHITEHALL, 11th June 1886. 
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